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This Issue 


Public access to lakes and streams and public rights in the use 
of navigable waters have received much attention in the Wisconsin 
press in recent years. In the first article of this issue, we present a 
thorough analysis of these problems and an extensive survey of the 
present state of the law. The writer, G. Graham Waite, holds an 
LL.B. and a B.S. from the University of Wisconsin and is now an 
instructor of law at Catholic University in Washington, D. C. This 
presentation is part of a thesis on water law which was written by 
Mr Waite as Detling Fellow in Law during the academic year 
1956-57. A second article on water law by Mr. Waite will appear 
in the July issue. 


Recent economic developments have focused attention once again 
upon insolvency law. In this issue, Mr. B. Bernard Wolson, an 
authority on the law of creditor's rights, presents a survey of the 
different methods available, under federal and state statutes and 
under the common law, for dealing with insolvency problems. 


Mr. Lawrence Friedman, Assistant Professor of Law at St. Louis 
University, is the writer of the final leading article of this issue. He 
discusses in detail the law (or the absence of law) governing the 
widow’s election to accept or renounce a will where she is unable 
to make a choice because of incompetency. 


A special Law Review seminar was inaugurated this year under 
the direction of Professor G. W. Foster. A small group of Editorial 
Board members were selected to study conflicts of law in the field 
of decedents’ estates. The student comments by Wayne R. LaFave 
and David C. Brodhead, appearing in this issue, are the first prod- 
ucts of that seminar. We expect that student work growing out of 
future Law Review seminars will form the major part of one issue 
each year. 














Public Rights to Use and Have 
Access to Navigable Waters 


G. GRAHAM WaITE* 


People are fighting in Wisconsin today over what uses of naviga- 
ble waters should be permitted, and who should be allowed to make 
the permitted uses. Protagonists in the struggle are the operators 
of resorts located on the shore of a lake or stream;’ the owners of 
summer homes, also situated on the water;’ the individuals who like 
to participate in water sports;* the farmers desiring water for irriga- 
tion; the industrialists using water-courses for the disposal of waste 
remaining from a manufacturing process, such as the making of 
cheese or paper; and the municipalities using surface water for the 
treatment and disposal of sewage. 

The lines of competition for access and use are diverse, some 
obvious, others less so. Clearly a use of water that consumes or pol- 
lutes it, such as agricultural irrigation or the dumping of industrial 
waste, is inimical to a recreational use which depends on a constant 
supply of pure water. Conflicts between recreational users also 
exist, although the conflicts expressed are sometimes not entirely 





* Instructor in Law at the Catholic University of America; B.S., 1947, 
LL.B., 1950, University of Wisconsin. 

The research for this article was done at the University of Wisconsin 
as part of the continuing research program directed by Professor J. H. Beuscher. 
The study was made possible by an award of a fellowship by the Minnie 
Detling Trust. 

* The importance of the state’s lakes and streams to the recreation industry 
is indicated by the contents of the pamphlet ‘‘Your Family Vacation Guide 
to Wonderful Wisconsin’’ prepared by the Recreation Section, Wis. Conser- 
vation Dept., to help attract tourists to the state. The pamphlet has fourteen 
pages of photographs, and on every page but one there is at least one picture 
of water. The outside cover features a color sketch of persons enjoying them- 
selves on a lake. 

* Evidence of the interest of summer home owners in proposed changes in 
the accessibility of lakes and streams to the public was apparent at the hearing 
April 17, 1957, in the State Capitol on Bills 13 S. and 42 S. of the 1957 
Wisconsin legislature. These bills were to give the Conservation Department 
authority to acquire land to give public access to navigable waters. Appearing 
in opposition to the bills were two lakeshore cottage owners and a representative 
of a club composed of the persons owning cottages around a particular lake. 

* A survey of fishing during 1955 by Wisconsin residents at least 12 years 
old showed that 802,000 Wisconsinites fished, out of 2,778,000 persons in the 
age group studied. There was at least one fisherman in 45% of the households 
of the state. Wis. Conservation Dept., ‘‘Advance Summary of Wisconsin’s 1955 
Fishing-Hunting Survey,”’ Oct. 11, 1956. The survey was conducted by a pri- 
vate organization, Crosley, S-D Surveys Inc., of New York. The number of per- 
sons involved in addition to the fishermen is not known. 
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realistic. For instance, the owners of riparian (shoreline) property, 
be it summer home* or commercial resort," oppose the creation of 
routes for public access to the water. Yet, the more subtle clashes 
that tend to divide some riparian owners from others, and some non- 
riparians from other non-riparians, indicate that the split between 
riparians and non-riparians is not rational. The cottage owner seek- 
ing solitude and quiet will be annoyed more by speed boat races or 
other noisy diversions a resorter might provide for his guests than 
by a limited number of non-riparian fishermen. In this situation the 
resorter might get along better with non-riparian swimmers and 
sailors than with his fellow riparian, the recluse in the cottage. In 
the competition among recreational uses of water, persons line up 
according to tastes in recreation, and similar tastes are found among 
both riparians and non-riparians. But on the question of who should 
be allowed to use the water, riparians are generally united in an 
effort to keep out the non-riparian. 

The outcome of the competitive struggle for rights to use naviga- 
ble waters bears on the character of the community where the water 
is located. Considering just the recreational uses of water, it seems 
that if all types of recreation are permitted, but only by riparians 
and their guests, the tendency is for the entire shoreline to pass into 
private ownership, with development occurring only in a narrow 
strip of land along the shore. If access to the water is given to non- 
riparians as well, an increased number of persons might use the 
water in the course of a season because of the temporary nature 
of the non-riparian’s visit. The non-riparian needs lodging accom- 
modations, and, if adequate means of public access to the shore are 
available, it is not necessary for them to be located on the shore. 
This tends to strenghten economic development back from the 
water. Greater numbers of persons entering and leaving the area, 
most of them by car, means more business for gasoline stations and 
garages. Restaurants, bait stands and boat liveries are als : likely 
to do more business than when riparians alone control access to the 





“See note 2 supra. Reasons for the home owners’ opposition voiced at the 
hearing were that the presence of the public on the water spoils the privacy 
of the riparian cottage owners, that the public litters the shore with trash or uses 
the home owner's pier, thereby reducing the value of the waterside property, and 
that the presence of the public increases the chance of vandalism on shore and 
creates a safety hazard on the water through the resulting increase in the number 
of motorboats in use on the watercourse affected. 

®° The Resort Association of Wisconsin, Inc., in a press release opposing 
bills 13 S. and 42 S. of the 1957 Wisconsin legislature, note 2 supra, treated 
the bills as threats to the resort industry that might easily cause resorts to close 
and described free picnic and landing areas as a ‘luxury item.’ The Capital 
Times, Madison, Wis., Feb. 22, 1957. 
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water. Even the resorter benefits from giving the public adequate 
access to the water, since many of the resorter’s guests will want to 
try the fishing on several lakes in the neighborhood, which they 
will have to depend on public access in order to reach. 

The character of the development of the entire region surround- 
ing the watercourse is also affected by the recreational uses permit- 
ted. If only a wilderness use is allowed, a considerable land area 
back from the water will be subjected to restrictions in construction 
and in the number of persons allowed in the area at one time. The 
wilderness vacationers would be so few that their presence is not 
likely to noticeably affect the amount or type of business done 
in the regions bordering the wilderness area. Therefore the local 
businessmen are unlikely to favor a wilderness use for their area and 
will oppose the sportsmen who do desire it. 

In this area of controversy between numerous partisans, the 
result of which shapes the future of entire communities and of cer- 
tain business enterprises, what does the law contribute to a solution? 
To what extent does the law define the rights of riparians and non- 
riparians to access to water and to its use? Is the law sufficiently 
precise to arbitrate effectively between competing recreational uses 
such as swimming and fishing? What does the law contribute to re- 
solving the struggle between recreational and non-recreational uses 
of water and to curbing pollution? What remedies are provided 
to enforce the declared law? These are some questions this article 
considers. 


Ricuts To Enjoy THE SurFACE Or WATERWAYS 
A. Protection from the Courts 


The water in a natural stream or lake is not itself the subject 
of ownership,’ but the law does recognize and protect rights to use 
the water for various purposes. The extent to which the riparians 
and non-riparians share in these rights depends on whether or not 
the stream or lake is navigable.’ 

A stream in Wisconsin is considered to be navigable in law if in 
fact it will float a saw log to market’ or, to express the test in terms 
more meaningful for modern life, if it is capable of “floating any 





°3 TIFFANY, REAL PROPERTY, § 721 (3d ed. 1939); Lawson v. Mowzy, 
52 Wis. 219, 234, 9 N.W. 280, 281 (1881). 

"For a general discussion, see Kannenberg, Wisconsin Law of Waters, 1946 
Wis. L. REV. 345. This article is cited with approval in Muench v. Public 
Service Comm., 261 Wis. 492, 500, 53 N.W.2d 514, 516-17 (1952). The 
Muench opinion itself discussed the development of the law in this state defining 
rights to use the surface of lakes and streams. 

* Olson v. Merrill, 42 Wis. 203 (1877). 
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boat, skiff or canoe of the shallowest draft used for recreational 
purposes.”” The watercourse need not be capable of floating a saw 
log or skiff the year around — it is enough if periodically the water 
level is high enough to do so and remains so long enough to make 
the stream useful as a highway.” In logging days, some rivulets 
that even in high water couldn’t float a saw log were dammed. 
In the spring when sufficient water had backed up behind the dam, 
the gates of the dam were opened and the logs floated to market 
on the resulting surge of water. It seems unlikely that such streams 
would be considered navigable, since in Olson v. Merrill it was men- 
tioned that the stream in its natural state experienced periodically 
a rise of water suficient to float logs." But where artificial means 
are used to make a watercourse navigable, and its navigable char- 
acter is maintained continuously for a long period of time, the water- 
course is considered navigable by the court.” The fact that a stream 
was navigable for floating logs to market is significant today, be- 
cause, once a stream is shown to be navigable in its natural state, 
it is presumed to remain navigable and “forever free.’™ 

The test of navigability of a lake appears to be the same as that 
of a stream. In Delaplaine v. C. & N. W. Ry. Co.,* the Wisconsin 
court considered whether an owner of land riparian to Lake 
Monona, whose circumfrence at the time was about nine miles, was 
entitled to damages from a railroad company that built its line 
in the lake, but so near the front of the complainant’s property 
as to cut off his access to the main part of the lake. The court raises 
the question of where the boundary of a parcel of land “adjacent 
to large lakes and other natural collections of fresh water which are 
navigable and adapted for the transportation by boats of the pro- 
ducts of the country’” should be drawn, and concludes that it 
should be at the water’s edge. In a companion case” involving Lake 
Michigan, Chief Justice Ryan explained that in Wisconsin, “Waters 
are ... held navigable when capable of navigation in fact, without 





* Muench v. Public Service Comm., 261 Wis. 492, 506, 53 N.W.2d 
514, 519 (1952), noted in 1957 Wis. L. REV. 486. 

Olson v. Merrill, 42 Wis. 203 (1877). 

Id. .ee. 212. 

% Minehan v. Murphy, 149 Wis. 14, 134 N.W. 1130 (1912) (Dam 
maintained for more than 50 years). 

* Nekoosa-Edwards Paper Co. v. Railroad Comm., 201 Wis. 40, 46, 228 
N.W. 144, 147, 229 N.W. 631 (1930). 

“42 Wis. 214 (1877). 

"id. 20. 225. 
* Diedrich v. Northwestern Union Ry., 42 Wis. 248 (1877). 
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other condition.”” In view of the language about transporting the 
products of the country by boat, one might conclude that the saw- 
log test of navigability did not apply to lakes. However, in later 
years no distinction was drawn between lakes and streams when 
navigability was in issue, the test applicable to streams being applied 
to lakes.” 

The Wisconsin court has held that the public has a right to fish,” 
hunt,” and to boat for pleasure” in navigable streams or 
lakes.” There is language in the decisions indicating that sailing, 
swimming, skating and enjoyment of scenic beauty are all activities 
in which the public may indulge in navigable streams as a right.” 
In fact, it seems likely the court will uphold the right of the public 
to make any recreational use of a navigable stream that it sees fit, 
so long as the recreation involved is otherwise lawful. Further- 
more, the right of citizens of the state to enjoy navigable water for 





* Id. at 263. Chief Justice Ryan also wrote the opinion in Olson v. Mer- 
rill, 42 Wis. 203 (1877), which laid down the saw log test of navigability 
for streams, and which was decided at the same term as the Delaplaine and 
Diedrich cases. 

** Shepard Drainage Dist. v. Eimerman, 140 Wis. 327, 329, 122 N.W. 
775, 776 (1909) involving a millpond, cited the following stream cases on the 
test of navigability question: Whisler v. Wilkinson, 22 Wis. 546 (1868): 
Sellers v. Union Lumbering Co., 39 Wis. 525 (1876); Olson v. Merrill, 42 
Wis. 203 (1877); A. C. Conn Co. v. Little Suamico Lumber Mfg. Co., 74 
Wis. 652, 43 N.W. 660 (1889); Falls Mfg. Co. v. Oconto River Improvement 
Co., 87 Wis. 134, 58 N.W. 257 (1894); Willow River Club v. Wade, 100 
Wis. 86, 76 N.W. 273 (1898). One pond case was also cited, In re Horicon 
Drainage Dist., 136 Wis. 227, 116 N.W. 12 (1908). In Bixby v. Parish, 
148 Wis. 421, 425, 134 N.W. 838, 839 (1912) it was remarked that the 
test of navigability was the same for stream or lake — that of navigability in 
fact, citing Priewe v. Wisconsin State Land and Improvement Co., 93 Wis. 
534, 67 N.W. 918 (1896) and Illinois Steel Co. v. Bilot, 109 Wis. 418, 
426, 84 N.W. 855, 856 (1901). 

* Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273, (1898). 

® Diana Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914). 

* Nekoosa-Edwards Paper Co. v. Railroad Comm., 201 Wis. 40, 228 
N.W. 144, 229 N.W. 631 (1930), aff'd, 283 U.S. 787 (1930). 

"Shepard Drainage Dist. v. Eimerman, 140 Wis. 327, 122 N.W. 775 
(1909). A pond created by a milldam in place for nearly 60 years was navi- 
gated by rowboats, was used as a reserve for fire protection by a village, was the 
source of ice for the village, was resorted to for fishing, and was used by the 
public for all these purposes. The court held the pond to be navigable, although 
only 150 acres in area, and ‘‘the rights of the public therein are as sacred and 
as much entitled to protection as they would be in the case of a more pretentious 
watercourse.”” Jd. at 329, 122 N.W. at 776. 

Diana Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914) 
contains remarks that navigable waters are public waters and as such are free 
to all for commerce, travel, recreation and for hunting or fishing. Wisconsin 
v. Public Service Comm., 275 Wis. 112, 81 N.W.2d 71 (1957). 

* Nekoosa-Edwards Paper Co. v. Railroad Comm., 201 Wis. 40, 47, 
228 N.W. 144, 147, 229 N.W. 631 (1930); Muench v. Public Service 
Comm., 261 Wis. 492, 506-508, 53 N.W.2d 514, 520-521 (1952): Wis- 
consin v. Public Service Comm., 275 Wis. 112. 118, 81 N.W.2d 71, 74 
(1957) (case involved a lake rather than a stream). 
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recreational purposes, including the enjoyment of scenic beauty, 
has been said in the Muench case* to be a legal right, entitled to all 
the protection given a financial right. Muench, the petitioner, was 
president of the State Division of the Izaak Walton League, and 
apparently owned no legal interest in land riparian to the stream 
on which it was proposed to build the dam. 

Although the court said in the Muench case that the public 
right of recreation in navigable waters was entitled to all the pro- 
tection given a financial right, this does not help much in determin- 
ing exactly what remedies the individual citizen may invoke to pro- 
tect his right. Can he sue another individual directly, or must he 
look to the state to protect his rights for him? Are equitable 
remedies available to him, or must he content himself with damages 
at law? If equity is available, will a decree requiring affirmative 
action issue, or only restraining orders? As to these questions the 
Muench opinion is silent. For further information about what 
rights the public has to make recreational use of the surface of the 
state’s watercourses and how such rights may be protected, one 
must turn to other cases. 

The public right of recreation has been grafted on the public 
right of navigation, reflecting the shift of emphasis in the state 
from commercial navigation of vessels and from the logging drives 
to pleasure boating, swimming and recreational fishing. As early 
as 1849, the legislature provided that on streams that had been 
meandered and returned as navigable by the surveyors of the 
United States Government, “no dam, bridge, or other obstruction 
may be made in or over the same, without the permission of the legis- 
lature,”” thereby indicating at least some interest in maintaining 
conditions favorable to navigation. The first statement of the Wis- 
consin court pertinent to the nature of the right of navigation was 
made in Jones v. Pettibone™ where it was asserted that “If the stream 
is navigable in fact, the public have the right to use it for the pur- 
poses of navigation, and the right of the owner [of the stream bed] 
is subject to the public easement.”" This concept that the public 
right of navigation is an easement has reappeared in several de- 





* Muench v. Public Service Comm., 261 Wis. 492, 511-12, 53 N.W.2d 
514, 522 (1952). 

* Wis. REV. STAT. c. 34, § 1 (1849), first enacted by the Territorial 
Legislature of 1841 as Act No. 9 thereof, quoted in Kanneberg, supra note 7, 
ot. 333. 

*2 Wis. * 308 (1853). 

* Id. at * 320. 
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cisions.” Occasionally the court has said the public has a “right of 
highway” in navigable streams.” When the question of public 
rights to the use of the surface of navigable lakes arose, it was said 
that navigation, hunting, and fishing rights were protected for the 
public through the state’s ownership of the bed of navigable lakes 
in trust for such purposes,” and this trust language has now been 
extended to privately “owned” stream beds as well.” 

Are the rights of the public in a navigable stream different from 
the rights of the public in a navigable lake? There is some basis 
in the decisions for believing a difference exists, stemming from 
the court’s divergent treatment of the question of ownership of the 
bed. If it is a stream, it has consistently been held that the owner 
of the bank owns the bed to the thread of the stream.” If it is a lake, 
the consistent answer has been that the state owns the ded.” But 





*® Wisconsin River Improvement Co. v. Lyons, 30 Wis. 61 (1872); 
Olson v. Merrill, 42 Wis. 203 (1877); Attorney Gen. ex rel. Becker v. Bay 
Boom Wild Rice & Fur Co., 172 Wis. 363, 178 N.W. 569 (1920). 

*® Whisler v. Wilkinson, 22 Wis. * 572 (1868); Allaby v. Mauston 
Elec. Serv. Co., 135 Wis. 345, 116 N.W. 4 (1908); A. C. Conn Co. v. Little 
Suamico Lumber Mfg. Co. 74 Wis. 652, 43 N.W. 660 (1889) (also uses 

phrase ‘‘the public easement’’) ; Weatherby v. Meiklejohn, 56 Wis. 73, 13 N.W. 
697 (1882); Falls Mfg. Co. v. Oconto River Improvement Co., 87 Wis. 
134, 58 N.W. 257 (1894); State v. Sutherland, 166 Wis. 511, 166 N.W. 
14 (1918) (This opinion collects the cases in Wisconsin on the question of title 
to the bed of a navigable stream.) 

® The trust language does not appear in the cases that first determined 
title to the beds of navigable lakes. Delaplaine v. Chicago 6 N.W. Ry., 42 Wis. 
214 (1877) (‘. .. the proprietorship of the bed of the lake being in the 
state."” Id. at 226); and Diedrich v. Northwestern Union Ry., 42 Wis. 248 
(1877) (‘‘The title, as well as the use, of the bed of the lake is in the public.’ 
Id. at 261). Trust language did appear in McLennan v. Prentice, 85 Wis. 427, 
55 N.W. 764 (1893) (‘. . . the state is the owner of the fee of all lands 
under navigable waters in the Great Lakes, but in trust only, for the public uses 
and purposes of navigation and fishing... .’’ Id. at 443, 55 N.W. at 770.) 
In Ne-pee-nauk Club v. Wilson, 96 Wis. 290, 71 N.W. 661 (1897) no men- 
tion of a trust is made. The court merely says the state owns the lake bed, 
the right to fish and hunt on the lake waters is in the owner of the bed, and 
in this case the right is in the public. Id. at 296, 71 N.W. at 662. But in 
Illinois Steel Co. v. Bilot, 109 Wis. 418, 84 N.W. 855, 85 N.W. 402 (1901) 
and in Village of Pewaukee v. Savoy, 103 Wis. 271, 274, 79 N.W. 436, 437 
(1899) the trust language reappears. Both opinions are by Marshall, J. The 
language also appears in Doemel v. Jantz, 180 Wis. 225, 193 N.W. 393 
(1923); Breese v. Wagner, 187 Wis. 109, 203 N.W. 764 (1925); Wis- 
consin Traction, Light, Heat & Power Co. v. Green Bay &% M. Canal Co., 188 
Wis. 54, 205 N.W. 551 (1925). 

™ Muench v. Public Service Comm., 261 Wis. 492, 53 N.W.2d 514 
(1952) (talked trust doctrine, although stream involved). 

* Jones v. Pettibone, 2 Wis. *308, *319-20 (1853); State v. Sutherland, 
166 Wis. 511, 166 N.W. 14 (1918) and cases there cited; Munninghoff 
v. Wisconsin Conser. Comm., 255 Wis. 252, 38 N.W.2d 712 (1949). 

* State v. Public Service Comm. 275 Wis. 112, 81 N.W.2d 71 (1957); 
Colson v. Salzman, 272 Wis. 397, 75 N.W.2d 421 (1956); Baker v. Voss, 
217 Wis. 415, 259 N.W. 413 (1935); Madison v. Wisowaty, 211 Wis. 23, 
247 N.W. 527 (1933); Nekoosa-Edwards Paper Co. v. Railroad Comm., 201 
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the Muench dictum declaring a public trust over such privately 
owned stream beds may be an indication that the court intends to 
keeps such distinctions to a minimum or even to wipe them out 
entirely. As long as the difference exists, however, some uses by the 
public of the bed of a stream may be prohibited as being outside 
the purposes of the public easement and, therefore, an invasion 
of the riparian owner's rights, whereas the same uses of a lake bed 
might be permitted as coming within the purposes of the trust 
in which the state holds title to the bed. Perhaps an example of such 
a use is mooring traps for muskrats. 

In Munninghoff v. Wisconsin Conservation Commission,” it was 
determined that an individual might be licensed® to operate a musk- 
rat farm on his own land that was under the water of a navigable 
stream. The court pointed out that although the owner of the bed 
of a navigable stream does not own the running water, he does 
have the exclusive right to make certain reasonable uses of the 
water, one of which is to allow his muskrats to gather vegetation 
from the water for food or for the construction of houses.” The 
rights of the public to the water do not include trapping because 
it is said to be an incident of land use rather than of navigation, 
even when float traps are used.” Therefore, anchoring float traps 
to the bottom without the permission of the riparian owner is a 
trespass on the submerged land which the riparian may enjoin.” 
Futhermore, trapping is said not to interfere with the public right 
of navigation” so, if applicable regulations are observed, it is a use 
to which the riparian may put his submerged land. 

The logic of the Munninghoff decision suggests that the public 
cannot trap in navigable lakes without permission of the state, 
which owns the lake beds in trust for public purposes. No case has 
been found precisely on the point,” but the manner in which the 
court handled the problem of ice cutting suggests the solution. 





Wis. 40, 228 N.W. 144 (1929), 229 N.W. 631, aff'd, 283 U.S. 787 (1930); 
Angelo v. Railroad Comm., 194 Wis. 543, 217 N.W. 570 (1928); Mil- 
waukee v. State, 193 Wis. 423, 214 N.W. 820 (1927); Rossmiller v. State 
114 Wis. 169, 89 N.W. 839 (1902); and Diedrich v. The N.W.U. Ry. Co., 
42 Wis. 248 (1877). 

* 255 Wis. 252, 38 N.W.2d 712 (1949). 

* Pursuant to WIS. STAT. § 29.575 (1949). 

* 255 Wis. 252, 259, 38 N.W.2d 712, 715 (1949). 

* Ibid. 

8 Id. at 259-60, 38 N.W.2d at 716. 

“Id. at 260, 38 N.W.2d at 716. 

“17 Ops. Wis. ATT’Y GEN. 52 (1928) asserts that no muskrat farm 
can be licensed on land submerged by a navigable lake because the statute requires 
the licensee to own or lease the land, and the state owns the beds of navigable 
lakes. This requirement is now in WIS. STAT. § 29.575 (1955). 
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When asked who has the right to cut ice formed on a navigable 
lake, the court’s answer was that any member of the public has the 
right." Where the navigable watercourse was artificially created 
by damming an unnavigable stream and flowing privately owned 
lands, only the owner of the flowed lands might lawfully cut the ice 
formed on the surface.“ Presumably, where the watercourse is a 
naturally navigable stream, the riparian owner has the exclusive 
privilege to cut ice. In the course of the lake opinion, the court 
remarked that the “whole beneficial use of navigable lakes is un- 
changeably vested in the people. .. .”"“ From this language and 
from the handling of the ice problem, it may be inferred that any 
use to which a navigable lake may be put is a use in which all mem- 
bers of the public may participate equally. If the inference is cor- 
rect, the result would be that the public has a right to float-trap 
for muskrats on navigable lakes, but not on navigable streams. 

It is hard to know to what extent muskrat farming would affect 
the water’s usability for recreation. At one time the statute itself 
ruled out the possibility of conflict between the uses to some extent 
by restricting the water on which a muskrat farm might be main- 
tained to that which was of a “normally shallow, swampy, marshy 
or boggy character.” Such water would not be suitable for swim- 
ming and boating, and perhaps not for fishing. Today, as at the 
time of the Munninghoff decision, there is no statutory restriction 
of licensing to boggy lands, and it is only to the extent that such 
lands are in fact essential for successful muskrat farming that there 
is any assurance of avoidance of conflict with recreational uses. Even 
assuming that muskrat farms are only established on boggy land, 
there is still the possibility of conflict with duck hunting, a sport 
for which boggy land might be suitable. Hunting is one activity 
the public has a right to pursue on navigable streams, as is con- 
ceded by the court in the Munninghoff opinion,“ yet the court 
found in that case that there was no interference with public rights.“ 





“ Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1902). 

“Haase v. Kingston Co-operative Creamery Ass'n, 212 Wis. 585, 250 
N.W. 444 (1933). 

“Rossmiller v. State, 114 Wis. 169, 188, 89 N.W. 839, 844 (1902). 

“Wis. STAT. § 29.575 (1) (1945), as recreated by Laws of 1941, 
c. 150 § 1, and quoted in the Munningh:-ff opinion, 255 Wis. 252, 256. 
38 N.W.2d 712, 714 (1949). The subsection was repealed and recreated 
in its present form omitting all reference to private waters by Wis. Laws 
1947, c. 116. 

“255 Wis. 252, 259, 38 N.W.2d 712, 715 (1949). 

“Id. at 260, 38 N.W.2d at 716. 
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In the ice case the court did not discuss the question whether ice 
cutting on an artificially created watercourse is an interference 
with public rights to use the water, although acknowledging skating 
as one of those rights.“ It is hard to see how ice cutting can be 
viewed as not being an interference with ice skating or boating. 

In reality, it is submitted, the court in the Munninghoff case, and 
perhaps, also in the Haase case, was trying to balance the interests 
of persons making conflicting claims to the use of navigable water. 
The court points out that muskrat farmers have purchased their 
stock from the state“ pursuant to a statutory scheme. In seeking 
a means of affording protection to the investment of the muskrat 
farmers, apparently having assumed without discussion that the 
investment deserves protection, the court finds it through deter- 
mining that trapping is an incident of land use and therefore not 
within the bundle of rights included in the public easement. 

Assuming with the court that protection to muskrat farmers 
should be granted, the means the court chose seems unfortunate. In 
the first place, the soundness of finding trapping to be an incident 
of land use, in the face of Wisconsin cases* finding hunting within 
the public right to use navigable waters, is open to doubt as a matter 
of logic. Both activities are essentially the same — the taking of wild 
creatures that breathe air rather than water. It is to be noted that 
the court gives no discussion of the trapping problem. Prior to this 
decision the Attorney General had twice considered the impact 
of the muskrat farm licensing statute on public rights in navigable 
waters. The first opinion” was addressed to an inquiry whether the 
public had a right to trap during the open season in navigable 
waters on which a licensed muskrat farm was established. The 
Attorney General said that the public did have such a right, al- 
though citing no judicial decision on the point." The second 
opinion” considered the question whether the public has a right 
to trap along the edge of a marsh or the bank of a pond on which 
a licensed muskrat farm had been established. Here the Attorney 
General concluded the public could do so as long as it did not 





“ Haase v. Kingston Co-operative Creamery Assn, 212 Wis. 585, 586, 
250 N.W. 444 (1933). 

“ Munninghoff v. Wisconsin Conservation Comm., 255 Wis. 252, 258, 
38 N.W.2d 712, 715 (1949). 

“ Mendota Club v. Anderson, 101 Wis. 479, 78 N.W. 185 (1899); 
Diana Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914). 

@ 15 Ops. Wis. ATT’Y GEN. 162 (1926). 

"The two cases that were cited, Olson v. Merrill, 42 Wis. 203 (1877) 
and Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898), are a log- 
driving and a fishing case, respectively. 

16 Ops. WIS. ATT’Y GEN. 728 (1927). 
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trespass on the licensee’s land, apparently assuming the public 
trapping was to take place in navigable water.” Both opinions 
assume trapping to be within the public rights in navigable waters. 
Neither opinion is cited or discussed in the Munninghoff decision, 
but instead the court buttresses its conclusion that there is no public 
right to trap in navigable waters only by citing a Michigan case. 
In Michigan, the public has no right to hunt® on navigable streams. 
The Michigan trapping decision, although consistent with the 
Michigan view of public rights in navigable water, is inconsistent 
with the Wisconsin decisions. Apart from the illogic of the Mun- 
ninghoff assertion that trapping is an incident of land use, its po- 
tential effect goes beyond the protection of muskrat farmers and 
apparently excepts all trapping in navigable streams from the 
public right. Strictly, the question of the public right to trap in 
navigable water was not before the court, the issue really being 
whether muskrat farms could be licensed in navigable waters. But 
the court based its decision of the narrow issue on the broader 
claim that the public has no right to trap in navigable waters at all. 
Therefore, although perhaps dictum, it is dictum of a most impor- 
tant nature. Further decisions by the supreme court are needed 
to clarify just what the public’s right is with respect to trapping. 
The earlier opinions of the Attorney General are not reliable, hav- 
ing been seriously undermined by the Munninghoff reasoning. If 
the Munninghoff language with respect to the lack of a public 
right to trap in navigable waters is followed in later decisions, the 
case may be said to illustrate the difficulty of attempting to make 
an essentially managerial decision by court action. 

From the above discussion, it is apparent that the question 
whether the public may trap or cut ice in navigable waters prob- 
ably depends on whether the watercourse involved is a stream or 
a lake. The public’s right to pursue certain other activities may 
also depend on the same question. It is hard to predict just what 
the activities might be in view of the court’s apparent purpose in the 
Munninghoff opinion to balance conflicting claims to the use of 
navigable water, rather than to insist on the activity being neither 
related to nor in conflict with navigation or recreation. 

The court considered the problem of distinguishing between 





* Again, no case was cited that involved trapping. The cited case, Diana 
Shooting Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914), involved 
hunting ducks with firearms. 

_ . “Johnson v. Burghorn, 212 Mich. 19, 29, 179 N.W. 225, 228 (1920), 
cited in the Munninghoff case, 255 Wis. at 259. 
Id. at 30-31, 179 N.W. at 228. 
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a stream and a lake in Minehan v. Murphy.” The watercourse 
there involved was artificially created by the damming of a stream 
which was unnavigable in its natural state. The resulting body 
of water was navigable, and varied in width from several hundred 
feet to sixty or less, although the navigable channel was narrow and 
kept open by the passage of small boats. The course was of a wind- 
ing character, more like that of a river than of a lake and a per- 
ceptible current was present. Plaintiff, the owners of various boat 
houses, and defendant’s predecessor had all behaved as though 
plaintiff held title to the bed. In these circumstances it was held 
proper to submit to the jury the question whether the watercourse 
was a lake or a stream. The jury found the watercourse to be a 
stream in this case. 

Whatever the language used, whether the court refers to the 
public’s right as being an easement or as part of the res of a trust 
held by the state for the benefit of the public, and whether the sub- 
stance of the right is the same in stream or lake, the suggestion 
is that the public right of recreation in navigable waters is a proper- 
ty right. The significance of treating public rights in navigable 
water as property rights is far-reaching. Injunctive relief as well as 
damages at law may be available to protect the public’s interest. 
Land riparian to navigable waters may have burdens impressed on it, 
as as servient tenement, not to interfere with the enjoyment of the 
public rights in the water. If the public rights are property, they may 
be acquired by prescription in waters made navigable artificially. 
Where the property is held as a trust, the state may have duties of 
active management. An examination of the cases is necessary to 
determine the extent to which the court has recognized and imposed 
these consequences of categorizing the public rights as property. 

The court has allowed injunctive relief to be given to protect the 
public’s interest. For example, it upheld the issuance of a perma- 





149 Wis. 14, 134 N.W. 1130 (1912). The facts from which the 
case arose were that an unnavigable stream some three miles long connecting 
two lakes had been dammed some 50 years prior to the litigation. The dam 
created navigable water from the dam to the upper lake and also raised the 
lake level. The owner of land that lay along the bank of the stream as it existed 
prior to the building of the dam and which was inundated by water backed up 
by the dam brought ejectment against certain persons who occupied a portion 
of the bed on the plaintiff's side of the center line of the watercourse. Plaintiff 
claimed the watercourse was a stream; defendants claimed it was a lake, to the 
bed of which the state held title rather than the plaintiff. The theory on which 
the defense rests, that title to the bed changed from private to state ownership, 
is rejected in a dissenting opinion by Justice Timlin, in which Justice Kerwin 
concurred, and later by the court in Haase v. Kingston Co-operative Creamery 
Ass'n. 212 Wis. 585, 250 N.W. 444 (1933), notes 64, 65, and 66, infra, 
and related text. 
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nent injunction restraining the erection of a barbed wire fence 
in the shallows of a navigable lake and along the line of a village 
street which would, (had it been erected), have prevented the public 
from passing from the street to the lake.” The right of the plaintiff, 
a village corporation, to maintain the action was found in the duty 
of a municipality to maintain its streets in a proper condition for 
public travel. An injunction issued in 1920 at the request of the 
state Attorney General on relation of various persons to abate 
an earth embankment built in a lake that had been made navigable 
by the construction of a dam about 65 years before the dike was 
built.” The relators had hunted from time to time on the lake. At 
the same time the defendant used the lake as a duck-hunting pre- 
serve and as a fur farm. The construction of the dike was attempted 
to be justified because authorized by proceedings that set up a drain- 
age district to reclaim the land, but the court rejected this argument 
saying that a considerable area enclosed by the dike had been navi- 
gable for over 20 years, and, therefore, the defendant had no legal 
right to destroy or impair “the easement thus acquired by the 
public,”” even through the establishment of a drainage district, and 
an injunction abating the dike should issue. 

Some of the language of the court in the dike case is no longer 
appropriate. Mention is made of the Pewaukee case” holding that 
the title to land submerged by the artificial raising of the water 
level of a natural lake is in the state where the higher level has been 
maintained continuously for more than 20 years,” and it is pointed 
out that a similar time period during which a higher water level 
had been maintained existed in the dike case. This statement that 
the state owns the bed of the part of the lake that was artificially 
created has been overruled by Haase v. Kingston Co-operative 
Creamery Ass’n,” but with the remark that the rule “does not de- 
prive the public of any rights.”“ In the Haase case, the body of 
water was entirely artificial and located entirely on the plaintiff's 
land. The public had used the pond for boating, swimming, hunt- 
ing, fishing, skating, and similar recreations. In these circumstances, 





* Village of Pewaukee v. Savoy, 103 Wis. 271, 79 N.W. 436 (1899). 

Id. at 279-80, 79 N.W. at 439. 

® Attorney Gen. ex rel. Becker v. Bay Boom Wild Rice & Fur Co., 172 
Wis. 363, 178 N.W. 569 (1920). 

Id. at 374-75, 178 N.W. at 574. 

® Village of Pewaukee v. Savoy, 103 Wis. 271, 79 N.W. 436 (1899). 

™ Attorney Gen. ex rel. Becker v. Bay Boom Wild Rice & Fur Co., 172 
Wis. 363, 373, 178 N.W. 569, 573 (1920). 

212 Wis. 585, 250 N.W. 444 (1933). 

“Id. at 589, 250 N.W. at 445. 
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the court was unwilling to divest the plaintiff of title to the bed. 
Dictum in the opinion indicates that the court feels if the owner 
allows the public to use the artificial lake for recreation, it being 
navigable, and such permissive use continues for a period of time 
equal to that required by the statute of limitations, the owner may 
be restrained from tearing down the dam that created the lake, 
citing a decision where the persons seeking the injunction were 
riparian owners. But in the Haase case, the court asserts that the 
public “is fully protected in its rights” by applying the remedy of 
injunctive relief, so apparently it was prepared to entertain a suit 
by a non-riparian owner who used the artificial lake for recreation.” 
It would seem the court is thinking of the rights of recreational use 
of navigable bodies of water being in the nature of an easement 
which the public may acquire through continuous, though per- 
missive, use for a period of time equal to that required by the statute 
of limitations for the establishment of title through adverse posses- 
sion. There is also language in the opinion indicating that any 
type of recreational use for the required length of time is sufficient 
to establish the public right to all other recreational uses.” Such 
a concept is at variance with the usual idea that one of the essential 
features of a continued use, such as will confer pre-emptive rights 
on the user, is that the use be adverse, and casts doubt on whether 
the court would actually recognize a right of property in the public 
to use a wholly artificial pond for recreation. Particularly is this 





® The issue in the Haase case was whether the owner of the overflowed 
lands or the public was entitled to harvest ice that formed on the surface of the 
pond. The defendant argued that title to the bed of the pond had passed to the 
state and hence there was a common right in the public to harvest the ice, citing 
Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1902). The court 
found that title to the bed had remained in the plaintiff and that this fact gave 
him title to the ice. In discussing the effects on the public right of navigation 
that this new rule would have, and to demonstrate that the contrary rule of the 
Pewaukee case was unnecessarily sweeping, the court said, ‘‘It is true that where 
the waters of a natural, navigable lake are artificially raised, the public and the 
riparian owners enjoy the same rights in and upon such artificial waters 

. However, it does not seem necessary, in order to secure to the public the 
rights which the public has enjoyed for a period of time equal to that required 
by the statute of limitations, that the title to the land beneath the waters should 
be held to have thereby passed from private ownership to the ownership of the 
state. The public is fully protected in its rights by the remedy applied in Smith 
v. Youmans, 96 Wis. 103, 70 N.W. 1115, where the owner of the dam was 
restrained from tearing it down at the suit of riparian owners abutting on the 
lake.” Id. at 587, 250 N.W. at 445. 

“Id. at 588, 250 N.W. at 445, the court says ‘‘the rights of everyone 
are fully secured when the public and riparian owners are accorded, and protected 
in, the same rights upon such waters as they are entitled to enjoy upon natural, 
navigable waters.’’ Certainly it seems clear that the public’s right on natural 
— lakes is to engage in any type of socially unobjectionable recreation 
it chooses. 
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true in light of the result of the case, which was to allow the person 
owning the entire shore of the lake to cut ice that formed thereon 
to the exclusion of the public, thereby effectively destroying the 
public right to ice skate and ice boat. The result also shows the 
significance to recreation of the question of ownership of the bot- 
tom. If the riparian owns the bottom, he will be given the exclusive 
right to use the watercourse in various ways not yet clearly deter- 
mined, which affect but do not destroy the value of the watercourse 
for recreation. If the state owns the bed, no such exclusive private 
rights are granted.” 

Whatever one’s doubts may be as to the availability of injunctive 
relief to an individual who has used an artificial pond for recreation 
and wishes to continue to do so, there is authority that such relief 
is available where a natural pond is involved. An individual citi- 
zen who had fished from time to time on a small lake obtained 
an injunction in 1935, requiring a riparian owner to remove a fence 
he had erected across the lake and which excluded the public from 
access thereto, the court remarking that “no one may prevent the 
use of navigable waters by the public for fishing.’ 

It should be noted that the plaintiff was not a stranger to all 
riparians on the lake — the father and uncle of the plaintiff owning 
adjoining tracts that were riparian to the lake. The uncle had 
maintained a boat on the lake and had rented it to fishermen for 
a charge. It is hard to know what effect, if any, these considerations 
had with the court. The fence would seem to come within the 
statutory declaration that any dam, bridge or other obstruction 
to navigation, made or maintained without permission of the public 
service commission, is a public nuisance that may be abated at the 
suit of the state or any citizen thereof.” This sort of unauthorized 
structure resting on the bed of navigable water appears to be the 
Wisconsin equivalent of the common law “purpresture,” which was 
an unlawful enclosure by a private person of land belonging to the 
Crown, and which could be enjoined even though it did not in fact 
obstruct navigation.” But what of the condition involving no 





* But see Milwaukee v. State, 193 Wis. 423, 214 N.W. 820 (1927): 
Wisconsin v. Public Service Comm., 275 Wis. 112, 81 N.W.2d 71 (1957); 
and Madison v. State, 1 Wis.2d 252, 83 N.W.2d 674 (1957) allowing lakes 
to be partially filled to accomplish a public purpose. 

Baker v. Voss, 217 Wis. 415, 417, 259 N.W. 413, 414 (1935). 

Wis. Stat. § 31.25 (1955). 

™In State v. Carpenter, 68 Wis. 165, 172, 31 N.W. 730, 731 (1887), 
it is said that puxpresture is based on the title of the sovereign to the land between 
high and low water mark of navigable waters, and was good cause for an injunc- 
tion, even though the encroachment was not a nuisance per se or by reason 
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physical structure resting on the bed of navigable waters, but which 
interferes with enjoyment of public rights in navigable waters? 
Examples might be the discharge of inadequately treated, noisome 
sewage into the watercourse, or the maintenance of a tar paper 
shack on the shore if it spoiled an otherwise scenic view. In situa- 
tions such as these, if the court is impressed with the desirability 
of protecting economic interests, the individual water sportsman 
has a persuasive argument at hand. Many persons will be able 
to show a substantial monetary investment in equipment, lodg- 
gings, and transportation to and from the recreation spot, during 
the time spent in entertainment on the water. The size of the in- 
vestment may well be sufficient to satisfy the court that the individ- 
ual suffers special damages when he is deprived of enjoyment of 
a portion of the surface of the water, or in some other way the 
natural suitability of the watercourse for recreation is materially 
damaged through the action of a human agency. 

Having shown that special damages have been sustained, injunc- 
tive relief is available since a right of property is involved. It is also 
demonstrable that the spoiling of a never-to-be-recaptured vacation 
or period of time that was to have been devoted to pleasure, neces- 
sary in some form to everyone if mental health is to be maintained, 
constitutes a harm for which no adequate remedy lies at law. Since 
no purpresture is involved, issuance of the injunction depends on 
the balance struck by the court between the grievousness of the 
wrong suffered by the complainant and the hardship that a decree 
may impose on the defendant. In this situation attorneys counsel- 
ling outraged sportsmen should bear in mind that a fact situation 
sympathetic to their client’s cause and an encroachment on their 
client’s rights, which can be eliminated by small expense relative 
to the defendant’s resources, are essential if a suit in equity is to 
succeed. 

No case in Wisconsin appears to have arisen in which a person, 
exercising the public right of navigation or recreation on a naviga- 
ble watercourse, sought a remedy against a condition on the shore 
that interfered with his use of the water but did not physically 
invade the water. However, there is some reason to believe that the 
sportman or navigator who complained of such a situation might 
be granted a remedy. Navigable waters have generally been treated 





of obstructing navigation, because it was an invasion of the property of the 
state. The court said there could be no such thing as purpresture in Wisconsin, 
since the owner’s title to the adjacent banks extends to the center of the stream. 
Considering the state’s ownership of lake beds, the court’s statement seems 
applicable only to navigable streams. 
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as public highways. Where land highways have been involved, 
relief has been granted against conditions existing on land outside 
the public right-of-way which interefered with the public’s use of the 
highway, on the idea that the land adjoining the right-of-way was 
subservient to the public works to erect a latticework on right-of-way 
owned by the state to hide a large billboard which was felt to be 
dangerously distracting to automobile drivers on the highway,” 
the billboard being constructed on privately owned land. The party 
desiring to build the sign asserted the lattice would unlawfully 
interfere with his easement of view from the highway, but the court 
said erection of the screen was within the discretion of the super- 
intendent of public works since it was designed to make the highway 
safer for the users thereof by keeping the eyes of automobile drivers 
on the road and therefore was simply incidental to the construction 
of the highway.” The court remarks that generally “any change 
in the street for the benefit of public travel is a matter of public 
right as against the private right of the adjacent owner.”” 

The New York case arose when the billboard owner sued to 
restrain the state superintendent of public works from erecting the 
lattice and, as has been described, the court held the superintendent 
had acted within his discretion in building it. The question whether 
the superintendent might have successfully sought an injunction re- 
quiring the sign to be removed is raised and discussed in a paper 
presented at the annual meeting of the Highway Research Board 
in January 1955.“ Gibbons v. Missouri, K. & T. Ry. Co.” indicates 
the answer would be in the affirmative. In the Gibbons case, a state 
statute gave the corporation commission exclusive jurisdiction to 
order the removal of all obstructions to the view at the crossings 
of highways and railways. The commission had ordered the re- 
moval from privately owned land of a large billboard which ob- 
structed the view of both trainmen and travelers on the highway 
approaching the crossing. The authority of the commission to make 
such an order was contested on the ground that the statute confer- 
ring jurisdiction was an invalid delegation of the state’s police 
power and in violation of a constitutional provision against the 
taking of private property without just compensation. In rejecting 





™ Perlmutter v. Greene, 259 N.Y. 327, 182 N.E. 5 (1932). 

"Id. at 331, 182 N.E. at 6. 

“Id; at 333, 182 NE. at 7. 

™ Beuscher, Roadside Protection through Nuisance and Property Law 
66 (National Research Council Pub. No. 366, 1956). 

* 142 Okla. 146, 285 Pac. 1040 (1930), discussed in Annot., 81 A.L.R. 
1547, 1548 (1932). 
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these contentions, the Oklahoma court said that the subject of the 
statute bore a “real and substantial relation to the health, safety 
and general welfare of the public” and that “the rights preserved 
to the individual by the Fourteenth Amendment to the Federal 
Constitution, and allied provisions of the state Constitutions are 
held in subordination to the rights of society and the protection 
of those rights which the state in the exercise of its police power has 
the inherent right to protect.”” 

The administrative remedy involved in the Gibbons case amount- 
ed to a decree such as a court in equity might issue ordering the 
abatement of a nuisance. It seems clear that, had there been no 
statute creating an administrative remedy, injunctive relief could 
have been made available on a showing to the court that main- 
tenance of the sign was a menace to the public safety. The major 
difficulty in obtaining equitable relief, which the statutory remedy 
obviates, would be in convincing the court that the sign created 
such danger to users of the highway or railway as to outweigh the 
cost to the sign owner of requiring the sign’s removal. 

The objection may be raised that the land highway cases involve 
conditions that create a hazard to the safety of persons passing along 
the highway or reduce the ease with which the highway can be 
traversed, and therefore, are distinguishable from the typical in- 
stances of a riparian owner's use of land that impairs recreational 
use of navigable water. The answer to this is that the public has 
a right to engage in more activities on a water highway than on 
a land highway, and therefore the conditions and activities in the 
water and on the shore which the law will penalize or remove are 
of a different type than are those in and along a land highway that 
are similarly beyond the pale. Flagrant invasions by shoreland 
uses of the public’s right to recreation and to enjoy natural beauty 
may well be the objects of judicial remedies granted at the behest 
of individual sportsmen or beauty lovers on the water, either suing 
in their own behalf or through a state official as their trustee. 

One other implication arising from treating the public rights in 
navigable waters as part of property doctrine should be mentioned. 
If the state owns the lake beds in trust for the public use of the 
lakes, and the word “trust” is used in its property sense, it would 
seem the state has assumed certain duties as trustee,” such as to use 





Id. at 149, 285 Pac. at 1043, 1044. 

™ That a state of the United States may be a trustee even though enforce- 
ment of the state’s duties are difficult because of the sovereign’s immunity 
to suit, see 1 SCOTT, TRUSTS § 95 (2d ed. 1956), and cases there cited. 
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proper care to prevent damage to the subject matter of the trust 
from the unlawful acts of third persons, or to spend money available 
in the trust as may be necessary to preserve the trust estate.” Even 
where an expenditure is necessary to preserve the trust estate and no 
money is available in the trust or can be raised from it, the trustee 
still may have a duty to notify the beneficiaries to give them an op- 
portunity to supply the funds.” The Wisconsin court appears 
never to have been asked to force the state to perform a trustee’s 
duty or to account for negligent performance thereof. In spite 
of language in some of the earlier cases” that the state has no power 
to divest itself of title to the lake beds, or to take steps actively 
to preserve and administer the public rights which constitute the 
trust res, when the issue has been presented to the court it has up- 
held state action either conveying title to the lake bed, or changing 
the public use to which it was devoted.“ These decisions upholding 
the state’s power to dispose of the lake bed or change the uses to 
which the lake is put seem consistent with the practice of courts 
in appropriate circumstances of authorizing a trustee to exercise a 
power not expressly granted by the settlor, or in fact prohibited 
by the settlor, but which changes in circumstances since the creation 
of the trust require to be exercised to prevent the loss of the trust 
property." 

Thus far, only the remedies of individual sportsmen who actually 
are using navigable waters for recreation have been considered. 
What of sportsmen, or citizens generally, who own no riparian land 
and have never personally used the navigable waters as to which 
they are interested in preserving or eliminating some condition 
or use? Do these people have sufficient interest to obtain judicial 
or administrative relief tending to correct the situation on navigable 
waters as to which they seek to protect? No case in Wisconsin has 
been found on this point. The Muench case seems to come the 
closest, holding as it does that a citizen, who apparently was neither 
a riparian owner or a person who himself had floated on or had 
swum in the stream in question, does have sufficient interest to 
maintain a court action to require the public service commission to 
carry out its statutory duty to make findings as to the probable 





A ca TRUSTS § 176 (2d ed. 1956). 
id. 

® E.g., McLennan v. Prentice, 85 Wis. 427, 55 N.W. 764 (1893). 

*™ Milwaukee v. State, 193 Wis. 423, 214 N.W. 820 (1927); Wisconsin 
v. Public Service Comm., 275 Wis. 112, 81 N.W.2d 71 (1957); Madison 
v. State, 1 Wis.2d 252, 83 N.W.2d 674 (1957). 

2 SCOTT, TRUSTS §§ 167, 186 (2d ed. 1956). 
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effect on natural scenic beauty that the construction of a proposed 
dam will have.* The Muench case involved an administrative pro- 
cedure required by statute to protect public rights specifically 
acknowledged by the statute to exist, which procedure was to be fol- 
lowed only on the happening of a certain event, namely the receipt 
by the public service commission of an application for a permit to 
construct a dam across navigable waters. In asking that the commis- 
sion be required to follow the procedure, Muench was asking for 
the performance of a duty explicitly required of the commission 
by the legislature and which might be expected to arise only in- 
frequently. Furthermore, Muench was not asking that the com- 
mission be required to make any particular findings as to the affect 
of the dam on natural scenic beauty. Finally, the public rights which 
the procedure Muench wanted carried out is designed to protect are 
explicitly recognized by the statute. All these facts (it is submitted) 
made it easy for the court to grant Muench the relief he sought. 
Only the last one mentioned might afford some help to a sportsman 
with no history of water use seeking to correct an existing condition 
inimical to the public rights in navigable water, or to prevent the 
creation of a new one. There seems little reason to be sanguine as 
to the chances for success of a litigant in such a sportsman’s situa- 
tion. 


B. Protection from Administrative Agencies 


From the above discussion, it seems apparent that the court- 
made law with respect to the use of navigable waterways is of limited 
usefulness in working out a practical, just — or at least practically 
just — solution of the many-cornered tug of war among pressure 
groups for rights to use the water. Injunctive relief will affect only 
specific situations and normally is granted only to correct extreme 
invasions of the public interest which can be remedied by relatively 
small expenditures of money by the offending party. For this 
reason, the ordinary instance of pollution by erosion of riparian 
farmland caused by improvident farming methods probably would 
not be eliminated by court injunction, although an extreme case 
of pollution by industrial waste might. Judicial remedies are rough 
and approximate in their approach to justice. Where the court 
appears to have tried to balance competing uses, as in the muskrat- 
trapping case, the result has been to give full recognition of one 
use, commercial muskrat farming, to the complete destruction of 





"261 Wis. 492, 53 N.W.2d 514 (1952). 
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at least one recreational use, duck hunting. Perhaps worst of all, 
none of the judicial remedies is self-starting. Some individual must 
commence a lawsuit to obtain the remedy. Even if the lawsuit is pro- 
secuted by the Attorney General, thereby relieving the individual 
of the expense of litigation, there is no possibility within the 
judicial process of maintaining continuous, comprehensive watch 
of the uses to which navigable waterways are put. The result must 
inevitably be that much of the value of the public rights is dissipated 
by failure of individuals to bring meritorious suits. 

The legislature appears to have recognized the shortcomings of 
the court law and the judicial process in adjusting conflicting 
claims to the use of navigable waters and to have decided that in 
some respects it can be done better by an administrative agency. 
At least it has authorized the Public Service Commission to prefer 
certain riparians by permitting construction of needed power dams 
across navigable streams“ which must at times retard the natural 
flow below the dam and affect the value of the public rights in the 
stream. The PSC has also been given powers to guard and maintain 
lake levels* through the temporary diversion of water from streams 
to low level lakes or streams in different watersheds. Furthermore, 
the same statute allows diversions of stream water, that is not sur- 
plus, for purposes of agriculture and irrigation, providing that 
there is no resulting injury to the public rights in the streams.” 
Under these statutory authorizations, the commission is able to limit 
the amount of water that can be removed from the stream so that 
it does not, in the commission’s judgment, impair the public right 
of navigation. 

The control by the commission of the water uses that it has been 
directed to supervise represents an improvement over control by case 
law. The method by which the commission mediates the conflicting 
claims of agricultural irrigators and recreational interests to the 
use of water is interesting. Section 31.14 of the Wisconsin statutes 
allows irrigation under permit granted by the commission. When 
an application is received for a permit to divert water for irrigation, 
the commission holds a public hearing at which interested persons 
may appear and give evidence. The commission will issue the permit 
only if it finds on the record that the proposed diversion of water 
will not injure the public rights in the stream and that all injured 
riparian owners have consented to the diversion. The burden 





“Wis. STAT. § 31.06 (1955). 
* Wis. STAT. § 31.14 (1955). 
* Ibid. 
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of proving both these facts is on the applicant, on pain of denial 
of the application. The mere failure of a riparian owner to appear 
at the hearing does not establish that he will not be injured by or 
consents to the diversion, but if the amount of water to be taken 
from the stream is small compared to the size of the stream, an in- 
ference may be drawn that no riparian will be harmed.” The com- 
mission is reported to take account of other diversion permits issued 
on the same stream, so as to keep the total diversion low enough not 
to injure public rights. Further flexibility in the administrative 
allocation of use rights is found in the commission’s practice of set- 
ting a maximum amount that may be diverted under the permit, 
the maximum varying in quantity with the variations in the volume 
of stream flow.” 

It is obvious that the uses of water that involve diversion from 
the watercourse constitute a grave potential threat to recreational 
use of water. If uncontrolled such consumptive uses might reduce 
the stream flow to a trickle, and render it inappropriate for recrea- 
tional use. The critical role played by the doctrine that the state 
holds in trust for the public certain rights to use navigable water- 
courses for navigation and recreation is evident in the wording of 
the statute allowing diversion of water for irrigation— “. . . no 
water shall be so diverted to the injury of public rights in the 
stream .. ."” and in the commission’s administration of the statute 
just described. 

The doctrine appears to prohibit uses of the water or shore that 
encroach on the public uses of navigation and recreation, to make 
the public rights absolutely paramount over other uses. Perhaps 
more realistic view contemplates balancing the interests of the con- 
flicting uses, with the public rights given great weight in the scales, 
but even here, it is the public trust concept of state ownership that 
supplies an appreciable amount of the weight. 

The Public Service Commision also provides a forum in which 
individuals may seek elimination of specific, localized conditions 
of land use that invade the public rights in navigable waters. The 
bulk of the complaints are presented to the commission by letter, 





* A. Stanislawski & Sons, 36 Wis. P.S.C. Rep. 513 (1951), quoted 
in an address by George P. Steinmetz, Chairman, Wisconsin Public Service 
Commission, ‘‘Agricultural Rights to Water,"”° PROCEEDINGS OF WATER 
MANAGEMENT IN SOIL CONSERVATION DISTRICTS CONFERENCE, 32 
(Madison, Wis., Jan. 10-11, 1957). 

Steinmetz, supra note 87, at 33. 

"WIs. STAT. § 31.14(1) (1955). 
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an informal investigation in the field follows, and, if the facts 
developed by the investigation are deemed by the commission to 
warrant corrective action, the commission sends a letter to the 
landowner directing that the offending condition be corrected. 

The Conservation Commission of the state appears at hearings 
of the Public Service Commission held on matters relating to the 
public rights in navigable waters. The role of the Conservation 
Commission at such hearings is that of champion of the public 
rights of sportsmen, which may be taken as further evidence of the 
serious purpose of the state to preserve these rights from undue 
encroachment by other interests. In addition to its work in the 
administrative hearings and in the courts as watchdog of the public 
rights, the Conservation Commission engages in extensive work 
to improve the quality of recreation available in navigable waters. 
By statute, the commission is required to protect and supervise 
state parks, fish hatcheries, forests, and other lands the state owns 
or in which it has an interest.” The commission has treated this 
as including responsibility for the protection of the rights of naviga- 
tion and recreation held in trust by the state for the public.” The 
commission also protects and cares for public rights of access to fish- 
ing and hunting on private and county forest croplands. The com- 
mission is authorized to acquire and maintain waters for protecting 
watersheds, providing recreation and scenic values, increasing and 
preserving fishing and to secure areas for hunting, fishing and 
trapping. In connection with wildlife management, the commission 
maintains a number of dams in order to keep the water levels at 
a suitable height, and is required to determine when water levels 
should be raised. No water level may be fixed below normal with- 
out the commission’s consent. In order that the effect of various 
proposed diversions of water on other natural resources may be eval- 
uated, the Conservation Director is required to be informed of these 
activities. Because of the commission’s close relationship to all 
aspects of water use, it is given representation on the state Com- 
mittee on Water Pollution. The commission regulates the con- 
ditions governing the taking of game and fish and occasionally the 
commission has sued for civil damages for the killing of fish 
through water pollution. 

The Conservation Commission does work of great value to the 





Wis. STAT. § 23.09(7) (1955). 

"This statement and the ones that follow describing the commission’s 
work are drawn from the Report by George E. Sprecher, Ass’t. Director, Wis- 
consin Conservation Dep’t., before the Sub-Committee on Water Use Legisla- 
tion, Natural Resource Committee of State Agencies, April 15, 1957. 
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recreation industry and to the public rights in navigable waters. 
In its activities before the Public Service Commission and the courts 
as defender of the public rights, it fulfills a function similar to that 
of an attorney appointed by a court for an indigent person. The 
fact that this function has been tolerated and tacitly approved 
by the legislature and the executive evidences a conviction that 
public rights in navigable water are of such importance to the peo- 
ple of the state that public money should be expended to insure 
that every water use will be scrutinized to determine its affect 
on the public rights in water before the use is permitted. As a result 
of this function, however, the commission has become closely identi- 
fied with recreation interests in the eyes of groups desiring to use 
the water for purposes other than recreation. The commission is, 
perhaps, itself more of a protagonist in the struggle for the use 
of water than an arbiter. The commission’s positive program 
of management of water levels and wildlife substantially contributes 
to the preservation of the beauty of navigable waters, as well as to 
the preservation of fish and game. 

A less partisan agency than the Conservation Commission, the 
Committee on Water Pollution, strives to control pollution of the 
state’s waters. The committee, created by the legislature in 1927," 
consists of the State Chief Engineer, a representative from the Pub- 
lic Service Commission and from the Conservation Commission, 
the State Health Officer or a member of the Board of Health, and 
the State Sanitary Engineer or other engineers appointed by the 
Board of Health. The committee has a full-time staff, organized as 
the Division of Water Pollution Control of the State Board of 
Health, which is also the administrative agency for the committee. 
The committee exercises general supervision over enforcement and 
administration of all laws pertaining to pollution of the state’s 
surface waters. In this connection, the committee issues special 
orders directing particular owners to secure results prescribed by 
the committee toward control of pollution within a time period 
prescribed by the committee. These orders are enforced by the 
Attorney General. The committee also studies and investigates 
pollution problems and makes recommendations for their cor- 
rection. It supervises chemical treatment of waters for suppression 
of algae and other nuisance-producing plants and organisms. The 
committee has the duty to hold a public hearing relating to alleged 





"This statement and the ones that follow describing the Committee 
on Water Pollution and its work are drawn from ‘‘A Glance at Pollution Con- 
trol in Wisconsin’, by T. F. Wisniewski, Director of the Committee. 
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water pollution upon the verified complaint of six or more citizens 
filed with the committee. 

Pursuant to its powers, the committee developed a program to 
encourage municipalities themselves to build facilities as needed 
for treatment of sewage. Partially as a result of the program, by 
1941, 90.4 per cent of the state’s population served by sewers was 
connected to treatment plants. The committee also developed co- 
operative programs with industrial groups, notably the Pulp and 
Paper Advisory Committee on Waste Disposal and the National 
and Wisconsin Canners’ Association, as a result of which fiber 
losses from pulp and paper mills have been reduced to one-third 
what they would have been without the program, and pollution 
by canneries has been reduced almost to nothing.“ The committee 
supplies equipment and re-agents to mills for use in studying streams 
receiving the mill wastes to determine the effectiveness of the cor- 
rective steps taken to reduce stream pollution. 

Since 1949 the committee has undertaken field surveys to deter- 
mine the condition of the streams of the state and the sources of 
pollution discharging into them. The information obtained from 
the surveys has influenced the committee in determining the type 
of corrective order to be issued to deal with each pollution situation. 
Further efforts were made to cause communities to install sewage 
treatment plants and a follow-up program is being conducted to 
speed up compliance with committee orders to build or improve 
treatment plants. By January 1, 1956, the number of communities 
discharging untreated sewage into streams had been reduced from 
62 in 1949 to 29. The committee plans to conduct detailed surveys 
on specified streams to determine their characteristics more accu- 
rately, and to determine the degree of treatment they require to 
maintain a satisfactory condition as to pollution. 

It must not be supposed that pollution problems are solved 
in a given situation simply because the committee has issued an 
order with which compliance has been obtained. The cost of com- 





“ The sulphite pulp manufacturers of the state have been carrying on their 
own program since 1939 to improve methods of treating spent sulphite liquor 
or to discover uses for it. Concluding that it would be more practical to find 
ways of using the spent liquor than to treat it, since actually about one-half 
of the solids of the wood that has been reduced to pulp are still in the liquor, 
the group ultimately found that the solids in the liquor could be used to make 
yeast. Yeast-producing plants have been built in Rhinelander and Green Bay. 
Other methods of utilization developed by the group are evaporation and burn- 
ing as a substitute for other fuels, and using the liquor to condition dirt roads. 
Vanillin is also produced from liquid in the liquor. Vanillin can be produced 
whether yeast also is produced or not. 
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pletely adequate treatment facilities may be more than the partic- 
ular community or industrial plant can shoulder at one time. There- 
fore, the committee may content itself with obtaining some improve- 
ment presently with the intention of obtaining a higher degree 
of pollution control at a later date. Even so, the committee’s work 
is of great value to recreation interests, both those of the resort 
owner and the individual sportsman. It surely is unnecessary to be- 
labor the point that the recreational value of a stream or lake is 
dependent largely on the purity of its waters. In addition to its 
affect on human health, and the aesthetic sense, the discharge of 
insufficently treated industrial wastes into streams may kill aquatic 
life by depleting the oxygen in the water or destroying spawning 
grounds by blanketing the bottom. It is noteworthy that the com- 
mittee recognizes navigation and recreation among the uses for 
which water must be preserved, and acknowledges that the natural 
beauty of the watercourses must not be impaired. 

The court doctrine of public rights in navigable waters receives 
most of its practical implementation and administration from the 
efforts of the three administrative agencies whose work has been 
so briefly described. A bulwark against encroachment on the navi- 
gable waters by uses interfering with recreation is provided through 
the requirement that every structure to be erected on the bed of a 
navigable watercourse and every diversion of water from a navigable 
watercourse be licensed by the Public Service Commission. The 
bulwark is made more effective by the partisan advocacy of the 
Conservation Commission at the PSC hearings in behalf of the pub- 
lic rights. Positive programs to improve the quality of the recrea- 
tion to which the public is legally entitled on navigable waters are 
conducted by the Conservation Commission. The work of the Com- 
mittee on Water Pollution also represents a significant program 
of improvement of the quality of the public rights in navigable 
waters. 

PusLic Routes oF Access TO NAVIGABLE WATERS 


It is all very well to have demonstrated that the public does have 
rights in navigable waters, and that at least some remedies exist for 
their enforcement. But the individual citizen’s enjoyment of the 
rights depends on his ability to gain access to the water. It is with 
the practical question of access that this section is concerned. 


A. Background 


For centuries, governments have been trying to distribute the 
use of water found in lakes and streams equitably among their 
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citizens. The fact that the resource is limited in quantity and 
localized in occurrence, whereas the persons desiring its use are 
relatively unlimited in number and are generally found to be living 
on non-riparian as well as riparian land, coupled with the impor- 
tance of the resource to the community, insure that this problem 
of distribution will always be of interest to men living in a social 
environment. Considering the differences among societies as to 
weather and degree of specialization of labor, it is not surprising 
to find the problem of water distribution being met with different 
solutions in different parts of the world. The solution of a given 
sovereignty is itself subject to change as the facts of group life 
themselves change. Thus, in the arid regions of the Middle East 
where availability of water is a matter of life and death free access 
of water is a tenet of the Moslem religion, dominant in the region.” 
The civil law expresses the religious precept in the “right of thirst” 
which allows one to take water to quench one’s thirst or to water 
one’s animals. Where the water is in a lake or river, the right also 
includes an easement to cross the land or pathways of another 
to reach the water.” The right to fish is similarly recognized in 
everyone in all waters, irrespective of ownership.” 

The creation by law of a right of the public to obtain access to 
water even if it required crossing privately owned land to do so was 
not confined to desert countries peopled with believers in a religion 
different from our own. In 1641 the colony of Massachusetts re- 
served great ponds to the public for the express purpose of hunting 
and fishing.” In 1647 the ordinance was amended to forbid towns 
to appropriate to particular persons great ponds containing more 
than 10 acres of land, and to authorize persons to cross another's 
property on foot to reach the so-called great ponds, as long as they 
didn’t cross corn or meadow land.” Judicial interpretation has in- 
cluded within the right of hunting and fishing the right to put the 
water to any use of which it is capable.” The owner of the shore 





“Caponira, Water Laws in Moslem Countries 15 (Food and Agriculture 
Organization of the United Nations, 1954). 

“Id. at 19, and authorities there cited. This doctrine is part of the Sun- 
nite School of Law, which represents about 91% of Islam. Id. at 5. 

“Id. at 27, and authorities there cited. 

“THE BODY OF LIBERTIES OF 1641, § 16, reprinted in WHITMORE, 
THE COLONIAL LAWS OF MASSACHUSETTS 37 (1889). The text of the 
colonial statute, as well as that cited in note 98, infra, is quoted in Slater v. Gunn, 
170 Mass. 509, 513, 49 N.E. 1017, 1019 (1898). 

“THE BOOK OF THE GENERAL LAWES AND LIBERTYES OF MASSA- 
CHUSETTS 50 (1660), reprinted in WHITMORE, op. cit. supra note 97 at 170 
: * Sprague v. Minon, 195 Mass. 581, 81 N.E. 284 (1907). ‘There 
is no doubt that the control of the great ponds in the public interest is in the 
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of a great pond has no greater right to use the water than has any 
other member of the public.” Furthermore, although the location 
of his land along the shore of the pond increases the value of his 
right by making his access to it certain, such value is not property 
in the constitutional sense. And he may be prohibited from using 
the water for any purpose, even if the use is granted exclusively 
to another.“ The provision of the Ordinance of 1641-7 allowing 
passage across another’s land to reach a great pond seems no longer 
effective. At least a decision in 1898 upheld a verdict based on tres- 
pass for the reason that the increase in public means of access and in 
the value of land since the enactment of this provision of the 
Ordinance had been so great that the provision was no longer 
applicable.™ 

Today, by statute, if at least ten citizens of the commonwealth 
petition the department of public works that in their opinion 
public necessity requires a right of way for public access to any 
great pond, a public hearing will be held on the matter. If the 
board that holds the hearing finds that a right of way already exists, 
the board petitions the appropriate court for registration of the 
easement. Jf it finds no right of way exists, it submits a report with 
recommendations to the legislative body of the commonwealth for 
further action. The statute makes no mention of compensation 
to the owner of the land over which a public right of way might 
be acquired, and it would seem, from the fact already mentioned 
that the value of a riparian’s right to use the water of a great pond 
is not property, that no compensation would be given for any reduc- 
tion in that value resulting from the creation of the public means 
of access. Remembering that the public rights in the use of the 
great pond have eliminated any private right to the use of the ponds, 
it would be entirely feasible for the courts to deny compensation 
of any sort to the riparian owner when a public right of way to the 





Legislature that represents the public. It may regulate and change these public 
rights, or take them away altogether to serve some paramount public interest.” 
Id. at 583, 81 N.E. at 285. Slater v. Gunn, 170 Mass. 509, 49 N.E. 1017 
(1898). 

Slater v. Gunn, 170 Mass. 509, 49 N.E. 1017 (1898); Watuppa 
Reservoir Co. v. City of Fall River, 147 Mass. 548, 18 N.E. 465 (1888). 

1 Home for Aged Women v. Commonwealth, 202 Mass. 422, 89 N.E. 
124 (1909). 

1 Sprague v. Minon, 195 Mass. 581, 81 N.E. 284 (1907); Watuppa 
Reservoir Co. v. City of Fall River, 147 Mass. 548, 18 N.E. 465 (1888); 
Para Rubber Shoe Co., v. Boston, 139 Mass. 155, 29 N.E. 544 (1885). 

8 Fay v. Salem & Danvers Aqueduct Co., 111 Mass. 27 (1872). 

1% Slater v. Gunn, 170 Mass. 509, 49 N.E. 1017 (1898). 

6 MASS. ANN. LAWS c. 91, § 18A (1954). 
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pond was acquired, on the theory that private title to the shore was 
held subject to a paramount right of the public to reach the water 
which was necessary to the exercise of the public right to use the 
pond. 


B. Wisconsin 
1. The Constitution 


Considering the ancient and widespread interest in governmental 
assurance of a public right of access to the water of lakes and streams, 
the New England manifestations of which, at least, must have been 
known to the substantial number of pioneer Wisconsin lawyers 
drawn from that part of the country, one might expect that the 
Wisconsin law itself would soon create a similar right. Such was 
not the case, however. The constitution of the state does provide 
that “. . . the river Mississippi and the navigable waters leading 
into the Mississippi and St. Lawrence, and the carrying places 
between the same, shall be common highways and forever free, as 
well to the inhabitants of the state as to the citizens of the United 
States, without any tax, impost or duty therefor.’"” But the cases 
construing this provision have, with one exception, arisen from 
purported interferences with the actual public use of the waters” 
rather than with interferences with means of public access to the 
waters. 





4 Wis. CONST. art. IX, § 1. 

*” Milwaukee Gas Light Co. v. The Schooner ‘‘Gamecock’’, 23 Wis. 144 
(1868) (City ordinance forbidding vessels to drag their anchors in a navigable 
stream within the city limits was invalid as far as it interfered with rights 
of navigation secured by the Ordinance of 1787 — from which the language 
of the constitution quoted in the text was drawn) ; Chapin v. Crusen, 31 Wis. 
209 (1872) (grant of ferry franchise on a navigable stream is not prohibited) ; 
Wisconsin River Improvement Co. v. Manson, 43 Wis. 255 (1877) (legisla- 
ture not prohibited from authorizing private company to clear channel and 
construct dams to improve navigation on an already navigable stream and to 
charge tolls as compensation therefor) ; Sweeney v. Chicago, M. & St. P. R. R. 
60 Wis. 60, 18 N.W. 756 (1884) (bridge across navigable stream); State 
v. St. Croix Boom Corp., 60 Wis. 565, 19 N.W. 396 (1884) (log booms and 
cribs of stone and timber across a navigable stream and which seriously impeded 
navigation); J. S. Keator Lumber Co. v. St. Croix Boom Co., 72 Wis. 62, 
38 N.W. 529 (1888) (log booms obstructing navigation of stream not pro- 
hibited) ; Wisconsin River Log Driving Ass’n v. Comstock Lumber Co., 72 
Wis. 464, 40 N.W. 146 (1888) (statute valid that provides whenever logs 
of two or more owners on any river are so intermixed that they cannot be sepa- 
rated for driving, and either owner fails to furnish his share of the necessary 
labor and equipment for driving them, then any owner may drive all the logs 
and receive reasonable compensation from the non-participating owner for driv- 
ing the latter’s logs) ; Underwood Lumber Co. v. Pelican Boom Co., 76 Wis. 
76, 45 N.W. 18 (1890) (right to collect boom charges is limited to com- 
pensation for the use of improvements and services provided and is not a “‘tax, 
impost or duty’ for the use of navigable waters that require no improvement 
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The exception is Lundberg v. University of Notre Dame,™ in 
which the owner of a resort sought to enjoin the erection of a fence 
across an alleged carrying place between two lakes, which fence 
blocked the carrying place to hikers. The suit was grounded on two 
alternative contentions — one that the trail was a carrying place 
within the meaning of the language already quoted from the state 
constitution and that such language prohibited the physical ob- 
struction of such carrying places; and the other, that the trail was 
a path over which the public, having used it for over thirty years, 
had an easement by prescription. The trial court found for the 
resort owner on the basis of the first contention. But on appeal, 
the supreme court decided this was error. It interpreted the intention 
of the legislature that enacted the Ordinance of 1787, from which 
the language in the Wisconsin Constitution is taken almost verba- 
tim,” to have been to protect only those carrying places actually 
used as such at the time of the enactment of the Ordinance in con- 
nection with navigable waters then constituting a route of com- 
merce.” There was no evidence that the lakes between which the 
trail in question ran had, in 1787, formed part of such a route.™ 
As to the contention that the public had acquired an easement by 
prescription over the trail, the supreme court disagreed as a matter 
of law, saying that it is customary to allow the public to pass through 
uninclosed woodland and therefore the use was permissive rather 
than adverse.™ 





in aid of navigation) ; Falls Mfg. Co. v. Oconto River Imp. Co., 87 Wis. 134, 
58 N.W. 257 (1894) (flooding dams in navigable stream); Diana Shooting 
Club v. Husting, 156 Wis. 261, 145 N.W. 816 (1914) (hunting from 
a boat on navigable waters); Milwaukee v. State, 193 Wis. 423, 214 N.W. 
820 (1927) (cession by the state to the city of submerged lands under Lake 
Michigan and authorization of the filling, reclaiming and conveyance of parts 
thereof to owners of the adjacent shoreline, all as part of the city’s plan to con- 
struct a municipal harbor); Angelo v. Railroad Comm., 194 Wis. 543, 217 
N.W. 570 (1928) (authorization by the state of private persons to remove 
mari from the bed of a navigable lake) ; Krenz v. Nichols, 197 Wis. 394, 222 
N.W. 300 (1928) (authorization by the state of operation by private persons 
of a muskrat farm on navigable stream) ; Nekoosa-Edwards Paper Co. v. Rail- 
road Comm., 201 Wis. 40, 228 N.W. 144 (1930) (application for a permit 
to build a dam on a navigable stream). 

8 231 Wis. 187, 282 N.W. 70, 285 N.W. 839 (1939). 

% NORTHWEST ORDINANCE OF 1787, art. 4 states, ‘“The navigable waters 
leading into the Mississippi and the Saint Lawrence, and the carrying places 
between the same, shall be common highways, and forever free, as well to the 
inhabitants of said territory as to the citizens of the United States, and those 
of any other States that may be admitted into the confederacy, without any tax, 
impost, or duty therefor.” 

1° 231 Wis. 187, 197, 282 N.W. 70, 75 (1939). 

m1 Id. at 198-99, 282 N.W. at 76. 

™8 Id. at 200-01, 282 N.W. at 76-77. 
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The court remarked in the course of its opinion that it had 
assumed, without deciding, “that the physical obstruction of estab- 
lished carrying places by private persons is within the prohibition 
of the Ordinance”™ and hence within the prohibition of the state 
constitution. When a motion for rehearing was filed, the court 
thought through the whole problem again and its opinion denying 
the motion is a discussion of the question whether the constitution 
deals with physical obstructions of navigable waters and carrying 
places at all. Although each case discussed by the court™ states that 
the clause in question, or similar language in statutes, refers only 
to “political regulations which would hamper the freedom of com- 
merce,” as it is phrased in two decisions,“ the Wisconsin court was 
unwilling to adopt such a position. The court’s unwillingness was 
ascribed™ to a statement in a decision of the United States Supreme 
Court that the purpose of similar language was to insure a highway 
equally open to all without preference to any and unobstructed by 
duties or tolls and “thus prevent the use of the navigable streams 
by private parties to the exclusion of the public.”™ This statement 
was felt by the Wisconsin court to leave some possibility that the 
constitutional language prohibits physical obstructions of navigable 
waters and carrying places. Therefore, the court explains, it ground- 
ed its decision on the proposition already mentioned that the clause 
could only apply to carrying places existing and used in commerce 
in 1787. The opinion closes with the remark that it is not necessary 
to determine the physical obstruction question, but that the court 
does not want to be understood as closing the door on the possibility 
of a later holding that only political inhibitions of the freedom of 
commerce are prohibited. 

It would have been easy for the Lundberg decision to have adopt- 
ed firmly the proposition that the constitution only protects naviga- 
ble streams and carrying places from political regulations. It was 
so held in Keator Lumber Co. v. St. Croix Boom Corp.,™ where the 
obstruction involved was a boom constructed across a navigable 





"8 Id. at 199, 282 N.W. at 76. 

™ Willamette Iron Bridge Co. v. Hatch, 125 U.S. 1 (1887); Cardwell 
v. American Bridge Co., 113 U.S. 205 (1885); In re Southern Wisconsin 
Power Co., 140 Wis. 245, 122 N.W. 801 (1909); J. S. — Lumber Co. 
v. St. Croix Boom Corp., 72 Wis. 62, 38 N.W. 529 (1888 

™® Willamette Iron Bridge Co. v. Hatch, 125 U.S. 1, 12 (1887); In re 
‘se Wisconsin Power Co., 140 Wis. 245, 261, 122 N.W. 801, 807 

™® Lundberg v. oe A - Notre Dame, 231 Wis. 187, 205, 282 N.W. 
70, 285 N.W. 839, 840 (1939). 
™* Cardwell v. American Bridge Co., 113 U.S. 205, 212 (1885). 
™72 Wis. 62, 38 N.W. 529 (1888). 
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river for the purpose of intercepting, storing and handling logs. 
Similar holdings are found in the case of In re Southern Wisconsin 
Power Co.,” involving the authorization of construction of a dam 
from bank to bank across a navigable stream, and in an earlier 
case.” All these cases are cited in the Lundberg opinion. 

It has been suggested that the reason the court in the Lundberg 
decision chose to assume that physical obstructions of navigable 
waters or carrying places were barred by the constitution was a de- 
sire to extend protection to trails felt to be of some value to the 
recreation industry of the state. At the same time the court, fearful 
of the extent of impairment of land titles if all areas feasible for 
portaging were protected from obstruction by the law, limited the 
application of the doctrine to carrying places in use in 1787. The 
suggestion seems reasonable today in considering the impact of the 
Lundberg decision on rights of the public to means of access to navi- 
gable waters. Attention was focused in that case on the importance 
of an Indian portage trail as a tourist attraction along which guests 
of a resort might hike simply as a matter of pleasure, their access 
to the water being independently assured through their status 
as guests at the resort. The aspect of the resort industry for which 
the trail has importance in this view of the matter is the resort 
itself; the enterprise engaged in renting lodgings and affording 
entertainment to its guests. It must be remembered, however, that 
restaurants, sporting goods stores, gasoline stations and other enter- 
prises derive substantial parts of their income from vacationers, 
even those who only spend the day in the area without staying over- 
night. These businesses also are part of the resort industry, and as 
to them the importance of an Indian carrying place might lie in the 
access it affords the public to navigable waters. If no other means 
of public access exists, the importance of the carrying place becomes 
critical because the sportsman who chooses not to stay at a resort 
or in a lakeshore cottage is not likely to come to the area at all 
if there is no way to get to the water except from such establish- 
ments. For some areas near a lake or stream to which there is no 





™ 140 Wis. 245, 122 N.W. 801 (1909). 

” Wisconsin River Improvement Co. v. Manson, 43 Wis. 255 (1877). 
In this case the question was whether the legislature could authorize private 
enterprise to clear the channel and construct dams to improve navigation and 
to charge tolls as compensation for the improvements. Held in the affirmative, 
the court saying the constitutional prohibition bars the “imposition of any tax, 
impost or duty for the use of the streams and carrying places in their natural 
state.”” Id. at 262. (Emphasis supplied.) 

1 Comment, 1939 WIs. L. REV. 547, 562. 
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public means of access presently available, the Lundberg doctrine 
may point the way to relief. 

The court indicated that only carrying places “which had been 
located and were in use as such at the time of the enactment of the 
Ordinance”™ were preserved by the law. It also acknowledged that 
water transportation along unobstructed routes was essential to the 
fur trade and that protection of the carrying places that would 
render the routes continuous and practicable for commerce was 
essential since “the chain of commerce could be as disastrously 
broken at one point as at another.” 

The researches of Louise Phelps Kellogg™ into the organization 
of the fur trade indicate that as a matter of fact all the waters and 
portages of Northern Wisconsin feasible for a canoe to traverse were 
used in the fur trade in 1787 and hence are within the scope of the 
language in the Lundberg opinion. The fur trade was not carried 
on exclusively among white men; Indians were the suppliers of the 
pelts. Therefore, it is not the paddlings of the voyageurs that mark 
the limit of these established routes of commerce to which the Wis- 
consin court refers; there must also be included the travels of the 
Indian trappers and hunters in their search for, and transportation 
of, beaver, muskrat, mink and other furs. The erection of barriers, 
physical or political, to their free passage over streams and carrying 
places familiar to them if not to the white man, would have as ef- 
fectively stifled the fur trade as would the erection of such a barrier 
on the routes customarily followed by the voyageurs. All navigable 
waterways, whether large or small, appear to have been links in the 
same chain of commerce. Mrs. Kellogg’s work and original material 
printed in the Wisconsin Historical Collections” may furnish the 
answer to the troublesome problem of proof of the use of specific 
stream or carrying place in the fur trade, at least to the extent of 
making a prima facie case sufficient to go to the jury in the absence 
of contrary evidence. 

Of course the reasoning of the Lundberg case could only be ap- 
plied in a limited number of instances. Probably there must be a 
trail involved, or some evidence of a trail having once followed 
some specific route, in order to identify the land to which the public 
right of passage attaches. It is probably even more important that 





2 231 Wis. 187, 197, 282 N.W. 70, 75 (1939). 
8 Id. at 195, 282 N.W. at 74. 
™ Mrs. Kellogg’s researches in the history of the area are presented in her 
book THE FRENCH REGIME IN WISCONSIN AND THE NORTHWEST (1925). 
_ ™’ E.g., Malhiot, A Wisconsin Fur Trader’s Journal, 1804-05, 19 Wis. 
Hist. Collections 163 (1910). 
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discretion be used in selecting the geographic fact situation on 
which to advance the doctrine. If relatively wild, unimproved land 
is involved and the number of people who would use the trail are 
few, the court may be excepted to establish the public means of ac- 
cess, but not if improved land of high value is to be subjected to the 
passage of a considerable number of people. If it appears that a sub- 
stantial impairment of numerous land titles is threatened, the court 
may be expected to shift its position, as it indicated at the close of 
the second Lundberg opinion, to holding that physical obstructions 
to navigable waters and carrying places are not barred by the Wis- 
consin Constitution at all. 


2. The Statutes 


No Wisconsin legislation exists that is comparable to the Massa- 
chusetts Ordinance of 1641-7, previously mentioned, but there are 
several sections of the statutes that deal with some phase of the 
problem of public means of access to navigable waters. All sub- 
divisions of land abutting a lake or stream are to provide highways 
at least 60 feet wide affording access to the low water mark at not 
more than one-half mile intervals along the shore.” But “sub- 
division” is defined to refer only to the division of land by the 
owner thereof or his agent for the purpose of sale or building 
development where either the division creates 5 or more parcels, 
each of an area of 114 acres or less, or 5 or more such parcels are 
created by successive division within 5 years.“ The platting statute 
is often avoided in Northern Wisconsin or ignored, so the access 
promised by the law has been realized only to a limited extent. 
And, of course, it doesn’t even purport to affect shoreland that has 
not been subdivided. 

Forest crop lands, whether owned by county or private party, are 
by statute open to hunting and fishing by the public, subject to the 
regulation of the conservation commission.” No case has been 
found on the question whether this right of public hunting and 
fishing includes the right of the public to cross the land to swim 
or boat in the water without fishing but, considering the ease with 
which the Wisconsin court has included rights of recreation within 
the right of navigation of a stream, it seems likely no trouble would 
be experienced in this matter. Other lands on which public recrea- 





Wis. STAT. § 236.16 (3) (1955). Bill 62-S., introduced January 
29, 1957, would delete ‘‘highway’’ and substitute ‘‘public access.”’ 

7 Wis. STAT. § 236.02 (7) (1955). 

#8 Wis. STAT. § 77.03, 77.13 (1955). 
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tion is now permissible, though regulated by the conservation com- 
mission, are those included in the state forests” and parks.” The 
highway commission will build and maintain roads in these areas 
on the request of the conservation commission,™ but the appropria- 
tion to perform such work cannot exceed $500,000 per year.” There 
seems to be no definite procedure established whereby members 
of the public can urge the construction of an access road at any 
specific place within the state forests and parks. County parks are 
available for public recreation also, as well as 2,200,000 acres of coun- 
ty forests, subject to the regulations of the county board and county 
park commission.” National forest areas totaling over 2,000,000 
acres can be used for recreational purposes under the regulation 
of the Forest Service.™ 

The county boards are given power to condemn a right of way 
for a public highway to any navigable water™ and town boards have 
power to condemn sufficient land for the reservation for public 
use of river fronts and lake shores, among other things.” This 
authority appears to be directed to the development of a land area 
along the water for recreation. The town board’s authority to ac- 
quire land to lay out and open, change, widen or extend any street, 
lane or alley assures that the town can also provide an access road 
to the recreation area. Acquisition of the necessary land may be by 
condemnation.” Village boards may condemn land for parks, 
recreation, streets, improvement of watercourses, vehicle parking 
areas and any other public purpose.” This would appear to be 
ample authority to provide access to navigable waters. 





7 Wis. STAT. § 23.09 (7) (d), 28.04(1) (1955). 

™ Wis. STAT. § 27.01 (1) (1955). 

™ Wis. STAT. § 84.28 (1955). 

™ Wis. STAT. § 20.420 (77) (1955). This appropriation also must 
finance construction of roads in the state fish hatcheries and other state owned 
lands, and for highways or fire roads leading to such lands from the most con- 
venient state trunk highway. 

Wis. STAT. § 27.04 (1), 27.05 (1955). 

™ Natural Resources Committee of State Agencies, The Natural Resources 
of Wisconsin 24 (1956). 

™ Wis. STAT. § 23.09 (14) (1955). 

™ Wis. STAT. § 60.18 (15) (1955). 

*T Wis. STAT. § 60.29 (27) (1955). 

*8 Wis. STAT. § 60.29 (27) (1955) empowers the town board, in ad- 
dition to acquiring land for the purposes mentioned in the text, ‘‘to exercise all 
powers relative thereto as are conferred on village boards by chapter 61 of the 
statutes,"” Wis. STAT. § 61.34 (3) (1955) among other things, says the 
village board may acquire property for streets and any other public purpose. 
“Condemnation shall be as provided by chapter 32.’’ Wis. STAT. § 32.02 (1) 
(1955) says any county, town, village, city, including villages and cities incor- 
porated under general or special acts, may condemn real estate and personal 
property appurtenant thereto which they have power to acquire. 

™ WIS. STAT. § 61.34 (3) (1955). 
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Opportunity is provided for certain members of the public to 
ask that highways be laid out. Where it is desired to move the coun- 
ty board to action, a petition of not less than 10 resident freeholders 
of each town in which the highway is proposed to be laid out may 
be filed with the board.“ Where only a town highway is to be pro- 
posed, a petition of not less than 6 resident freeholders directed 
to the town supervisors is sufficient to force official consideration 
of the request." Whether the petition is to the county or the town, 
it is followed by a public hearings, of which interested parties have 
been given notice by the governmental body petitioned, and a de- 
cision to grant or deny the petition.“ There seems to be no com- 
parable procedure with respect to roads of incorporated villages, 
but the meetings of the village board are open to the public“ and, 
since the population of villages is relatively small, this may afford 
substantial opportunity for voicing public demand for additional 
roads. There is no explicit statutory method by which the village 
board can be forced to consider public demand for a road. 

The state conservation commission has power to acquire lands 
necessary to construct access highways to other lands under its care 
and supervision, which are otherwise inaccessible or the usefulness 
and value of which, in the commission’s opinion, will be increased 
by such access roads.“ In those instances where the “other lands” 
contain watercourses, this authority may be used to obtain access 
to the water. 

The above mentioned provisions constitute the statutory law as to 
the provision of means of public access to navigable waters. The 
power to condemn access rights of way rests with local units of gov- 
ernment and in certain situations with the state conservation com- 
mission. Although provision is made for petitioning by the public 
for the creation of county and town roads, only residents of the 
locality involved are eligible to join in the petition. No similar 
provision is made for public petition to the state conservation com- 
mission to create public access highways. Considering the relative 
adequacy of existing powers of condemnation, and the importance 
to all the state of public access to navigable waters, it may well 
be that efforts“ to further expand such powers at the state level 





“© Wis. STAT. § 80.39 (1) (1955). 
1 Wis. STAT. ; 80.02 (1955). 
“8 Wis. STAT. § 80.39(2), (3) (1955) (counties); WIS. STAT. 


§ 80.05, 80.06 (1955) (towns). 

“Wis. STAT. § 61.32 (1955). 

“Wis. STAT. § 23.11 (2) (1955). 

“* Bill 42-S., introduced in January 1957, seeks to give the state con- 
servation commission power to condemn land for access roads to navigable waters. 
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might be better directed to removing the requirement of residence 
in the locality for petitioning to create public access. Thought 
might also be given to creating a procedure for petitioning the 
conservation commission to build roads on lands under its care. 


8. The Court Decisions 


At best, the type of access to navigable water afforded by exer- 
cise of statutory powers of condemnation and by enjoyment of 
riparian lands made available to the public is of a localized char- 
acter. A definite road or pathway to the water is provided along 
which one may travel. What happens if the traveler chooses to stray 
from the roadway and seek his own way to the shore? Suppose a 
definite area is set apart as a public park or forest through which 
a stream flows. Suppose further a person launches his boat from the 
public area and floats down the stream out of the public area. Does 
he then have any right to beach his craft and, say, eat his lunch 
on the bank? Wisconsin statutes being silent on such questions, one 
must turn to the cases in further search of the answer. 

The case of Doemel v. Jantz arose when a person climbed the 
line fence of a farm riparian to a navigable lake and walked along 
that portion of the shore lying between high and low water marks. 
The farmer brought an action, alleging that a trespass had occurred 
although no damage had been done. The defendant answered the 
complaint with the assertion that since the lake was navigable, 
he had a right to travel on the strip of land between high and low 
water marks without committing trespass. The plaintiff's demurrer 
to this answer was sustained by the trial court. The defendant 
appealed, arguing that the land on which the alleged trespass oc- 
curred is held in trust by the state for the benefit of the public. He 
also argued that whatever title plaintiff might have to the strip 
is subject to a public easement not only for the purposes of naviga- 
tion and its incidents, but for the purposes of public travel and 
public purposes generally.” However, the plaintiff's contention 
that because he is a riparian owner he has the exclusive right to the 
use of the land between high and low water marks prevailed. 

The court mentioned the language of the state constitution de- 
claring navigable waters common highways, quoted from an opinion 





One of the reasons for opposing the bill expressed by the representative of the 
Daniel Boone Hunters Club of Milwaukee at the hearing on the bill April 17, 
1957, was the lack of ‘‘teeth’’ in it and doubt that the commission would in fact 
exercise such powers if conferred. 

“180 Wis. 225, 193 N.W. 393 (1923). 

“" Id at 227-28, 193 N.W. at 394-95. 
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of the United States Supreme Court“ language to the effect that 
the common law principles relating to tidal waters and title to the 
land under them apply to lands under water navigable in fact, and 
went on to discuss the problem in the light of the common law. In 
the course of the discussion the court mentioned that the state holds 
title to the beds of navigable lakes in trust for public purposes.“ 
The court believed this was founded on navigation.” Then, instead 
of pursuing this line of reasoning in which it would seem easy 
to treat walking along the shore as part of navigation or recreation, 
the court’s attention shifted to the rights of riparian land owners. 
After finding that rights of riparians depend on ownership of the 
banks rather than of the land under the water, and that such rights 
include the right to build piers and other improvements in aid of 
navigation, the court only mentioned that the rights are subordinate 
to the public use of navigable water before sweeping on to the con- 
clusion that whether title to the shore between high and low water 
marks is in public or private ownership, “the rights of the riparian 
owner are equally well fixed and established, and any invasion of 
such rights on the part of a stranger necessarily works an injury 
to the rights of the riparian owner, for which the law affords proper 
redress." The implicit assumption is that the behavior of the 
defendant constitutes such an invasion. There is no explicit recog- 
nition in the opinion that this assumption begs the question at issue 
and no discussion is offered justifying the assumption. The case 
holds that a person walking along the shore of a navigable lake 
between high and low water marks is a trespasser with respect to the 
upland owner. 

Why did the court find for the riparian in Doemel v. Jantz, in- 
stead of including the right to walk along the shore within the 
public rights in navigable water? Of course one cannot be certain, 
but it seems probable that the court was persuaded by the policy 
arguments made by the riparian’s counsel. The briefs of counsel 
for the parties argued the question of where the title of the upland 
owner along a lakeshore ends,“ and whether the riparian has the 





“8 Illinois Central Ry. v. Illinois, 146 U.S. 387 (1892). 

“180 Wis. 225, 229, 193 N.W. 393, 395 (1923). 

Id. at 230, 193 N.W. at 395. 

™ Id. at 235, 193 N.W. at 397. 

* Brief for Appellant asserts the state’s ownership of lake beds extends to 
the ordinary high water mark (pp. 3-10), and asserts a public right to pass 
over the land lying between high and low water marks, based on such state 
ownership (pp. 10-15). Brief for Respondent admits, p. 17, that it makes little 
difference where the title of the state and the upland owner join, the question 
is discussed from p. 3 through p. 16. 
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exclusive right to pass over the shore to get to the water.“ But the 
riparian’s counsel vividly described why it is sensible, quite apart 
from legal niceties, that the riparian have the exclusive right, say- 
ing that it is necessary to foster the development of commerce 
through erection of structures in aid of navigation.™ At another 
place in his brief, the riparian’s counsel stressed the numbers of 
farmers and the miles of lakeshore that would be affected by the 
decision, and portrayed a bleak future for lakeshore farmers if the 
public is allowed to travel freely along the shore. Fences will 
be torn down, the beach will be filed with idlers, hunters of coon 
and of the farmer’s fowl will do their sinister work, and “vicious 
and ill-mannered loafers” may beach a boat in front of his home 
and “carouse and annoy the family of the plaintiff the entire day.”™ 

Counsel for the hiker filed no reply brief and the state, which 
intervened on the appeal, countered the exclusive right argument 
only in passing, and then on strictly legal grounds.” Economic 
advantages flowing from a decision in favor of the hiker to the 
businesses that feed, house, and supply outdoorsmen who want 
to reach lakes having no routes of public access were not mentioned. 
The state’s failure to discuss the exclusive right argument at 
length may help account for Justice Doerfler’s assumption that the 
hiker’s conduct invaded riparian rights. 

The state was somewhat more forceful in its rebuttal to the 
riparian’s prediction of disorder if the public is permitted to walk 
along the shore. Navigable water, the state contended, is like 
a street or highway, on which the public clearly does have a right 
to stop an automobile in front of a home, but if disorderly conduct 
occurs, the law affords a remedy to the homeowner.” The analogy 
drawn from the law applicable to streets seems apt, but at its best 
it did no more than explode a bogey conjured by the riparian 
to obstruct a decision for the hiker. It gave the court no basis for 
believing positively in the factual merits of the hiker’s case. 

The state’s brief was almost equally barren of policy arguments 
in presenting its other contentions. One of the state’s points was 





“8 Brief for Respondent p. 20-22. 

™ Id. at 28-33. 

* Id. at 38-41. 

™ At p. 6 of the State’s Brief as intervenor, Doemel v. Jantz, the rights 
of landowner and public are called “‘reciprocal and reconcilable,’” and at p. 16 
it is said ‘*. . . the upland owner's right of access does not negative the public’s 
right of passage. Each can be exercised without excluding the other. That the 
right of access is at best a relative right is clear’, citing Black River Improve- 
ment Co. v. LaCrosse Booming & Trans. Co., 54 Wis. 659, 11 N.W. 443 
(1882); and Cohn v. Wausau Boom Co., 47 Wis. 314, 2 N.W. 546 (1879). 

* Brief for the State as intervenor, p. 5, Doemel v. Jantz. 
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that the title question has nothing to do with the presence or absence 
of public rights to use land between high and low water marks, 
since the rights of the public and of the riparian are reciprocal and 
reconcilable.™ At the same time it argued that the state’s title to the 
lake bed runs to the high water mark anyway. Assuming the 
public has a right to make certain uses of the land between the two 
water marks, is hiking along it one of them? On this question the 
state asserted that public uses of the shore are not limited to the 
incidents of navigation, that they include any beneficial public use 
that may be made, that the Polebitzke case” held it lawful to enter 
on the shore for logging purposes and, therefore, it must be lawful 
to enter on the shore for other recognized public uses such as fish- 
ing and hunting.” On the last page of its brief the state dealt with 
public policy briefly, saying the case is of vast importance to that 
part of the public who own no lakeshore but who seek the lakes for 
health and recreation. 

The opinion filed by Justice Doerfler causes one to suspect that 
the fatal weakness of the state’s brief was its lack of argument based 
on public policy. The court was so concerned with protecting 
vested property rights of riparians that it never questioned whether 
the hiker’s conduct really encroached on the riparian’s rights. Had 
it been brought home to the court that the financial interests of busi- 
nesses engaged in catering to fishermen dependent on public access 
to reach the water would be adversely affected by a decision for the 
riparian, it seems possible the decision would have gone the other 
way. Today the argument would seem to be stronger than it was 
in 1927, considering the increase in itinerant sportsmen in the inter- 
vening years and the lack of adequate public access routes to some 
navigable waters. The interests of the riparian can be protected 
by holding the sportsman responsible for actual harm he may do the 
riparian’s rights in the land between the water marks. 

That solicitude for economic development prompted the decis- 
ion in the Jantz case becomes more evident after considering Mil- 
waukee v. Wisconsin™ decided four years later. Mr. Justice Doerfler 
again wrote the opinion of the court. The question was the consti- 
tutionality of a grant by the state to the City of Milwaukee of land 
under the water of Lake Michigan, which land was to be given by 
the city to private parties in exchange for other lands to be used in 





8 Id. at 6. 


 Polebitzke v. John Week Lumber Co., 163 Wis. 322, 158 N.W. 
62 (1916). 

Brief for the State as intervenor, pp. 12-15, Doemel v. Jantz. 

* 193 Wis. 423, 214 N.W. 820 (1927). 
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the construction of a municipal harbor. Starting with the observa- 
tion that “Millions of dollars are involved in the decision herein,’ 
the court concluded that the grant was valid. 


CONCLUSION 
4. Conclusion 


In the present state of the law, the public’s right of access to 
navigable water is restricted to those parts of the shoreline that can 
be reached without crossing private property. There is no general 
right of way for the public along the shore. Although there is some 
reason to believe that Indian trails may be opened for public travel 
in favorable circumstances, the public’s best hope for the creation 
of means of public access to navigable waters lies in the statutory 
authority of local government to open public roads, and in the en- 
forcement of the requirements as to lake access found in the platting 
statute. 





78 Id. at 427, 214 N.W. at 821. 








Comparative Collective Rights of 
Creditors Under State and 
Federal Law 


B. BERNARD WOLSON* 


Two cardinal principles in debtors’ estates are fundamental: (1) 
debtors owe to creditors, and (2) the insolvent’s estate belongs to his 
creditors. It follows, therefore, that any disposition of the debtor’s 
property for the purpose of liquidation or rehabilitation should 
be in accordance with a design and practice best suited to give 
creditors the highest return in dollars. Whether in bankruptcy or 
under a state remedy, preservation of assets is the prime consider- 
ation in any insolvency proceeding. The fundamental problem is: 
what device is to be employed? 

The determination of which procedure is the proper one may 
vary depending on who wants to know — and why? Is it the un- 
secured creditor, the secured creditor or the debtor? And once the 
interested party is ascertained, what objective is sought? Liquida- 
tion or rehabilitation? And why? The debtor’s point of view must 
be considered. Does he prefer to survive or fold? Methods are 
available to either force him out of business, or to lend him a help- 
ing hand. 

In determining which procedure to adopt in dealing with the 
debtor's problems, it is imperative to analyze several factors of prac- 
tical importance, namely: 

. The extent of insolvency. 

. The nature or character of the assets and liabilities. 
. The number and kinds of creditors. 

. The relationship of creditors among themselves. 

. The objective to be accomplished. 


Ot ® CO DD = 


The Extent of Insolvency 


Both the procedure to be adopted and the proper objective to be 
attained requires a thorough study of the financial statements of 
the debtor and the degree of his insolvency. It is obviously futile 
to think in terms of a rehabilitory procedure when the debtor has 
$1000 in assets and $20,000 in liabilities, particularly if most of the 
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liabilities consist of taxes. On the other hand, if there are assets 
in sufficient amount, creditors may be able to enter into some extra- 
judicial arrangement whereby the debtor can get back on his feet. 


The Nature or Character of the Assets 
and Liabilities 


No analysis of a debtor-creditor relationship can be done properly 
without a complete knowledge of the nature, value and extent of 
the debtor’s assets and liabilities. The creditor procedure to be 
adopted depends upon whether the assets are liquid or fixed, faked 
or illusory; whether the liabilities are long term, short term, cur- 
rent or fixed; and whether they are non-dischargeable in bank- 
ruptcy under section 17 of the Bankruptcy Act* or whether the 
debts are entitled to priority under section 64 of the Bankruptcy 
Act.’ If creditors seek liquidation of the debtor’s business, section 17 
and section 64 may leave them nothing. If that is true, creditors 
might be better off financially to choose a remedy provided by state 
statutory or common law which may give the debtor an opportunity 
to rehabilitate his business. 


The Relationship of the Creditors 


Whether the creditors can agree on a plan for rehabilitation or 
liquidation of the debtor is a very important matter to ascertain. 
Though a majority of creditors may agree to a composition, the 
plan can be annihilated by a few creditors who desire to be obstruc- 
tionists. They have it in their power to pitch the entire matter into 
bankruptcy whether desirable or beneficial to the creditors or not. 


The Objective 


Before a remedy, state or federal, is applied to a debtor’s estate, 
it must first be determined whether the appropriate solution is re- 
habilitation or liquidation; whether an extra-judicial settlement 
is desired, whether it would be wise to institute judicial proceedings 
for liquidation; or whether some interim remedy should be sought 
whereby the assets can be preserved until facts necessary for intelli- 
gent action can be ascertained. 

With these factors in minds, several of the more important pro- 
cedures, state and federal, will be briefly discussed and compared. 





*52 STAT. 851 (1938), 11 U.S.C. § 35 (1952). Hereinafter reference 
will be to the section number of the Bankruptcy Act only. 
__." Bankruptcy Act § 64 prescribes payments which must be made before 
dividends are paid to creditors. These can be considerable. 
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COMPOSITION 


Defined, a composition with creditors is an agreement between 
an insolvent or embarrassed debtor and his creditors, whereby the 
creditors for some consideration, such as an immediate payment 
or security for the performance of the agreement, agree to accept 
a dividend, usually less than the full amount, to be distributed pro 
rata in discharge and satisfaction of the whole debt.’ 

The common law composition has for its objective a common 
purpose between debtor and creditors, namely, settlement of the 
debts. Requirements for its validity are (1) all creditors must 
be treated equally, and (2) there must be consideration in the form 
of promises of the other creditors to take a pro rata share as settle- 
ment in full.‘ Where creditors are dealt with individually, their 
undertakings are unenforceable for want of consideration.’ In 
Meyers v. International Trust Co.,° a foundation case on common 
law compositions, the Court said: 


It is settled . . . that a composition is “a settlement of the bank- 
rupt with his creditors” . . . which originates in a voluntary 
offer by the bankrupt, and results in the main, from voluntary 
acceptance by his creditors; that the respective rights of the 
bankrupt and the creditors are fixed by the terms of the offer; 
and that upon confirmation of the composition they get what 
they “bargained for,” and no more.’ 


The validity of the composition is not dependent upon the assent 
of all creditors unless the agreement itself so states. There may 
be a composition with some of the creditors without affecting the 
rights of other creditors.* 





*11 AM. JUR., Compositions With Creditors § 1 (1937). 

“Brown Shoe Co. v. Rowell, 237 Ala. 404, 187 So. 498 (1939). 

®* Smoot v. Checketts, 41 Utah 211, 125 Pac. 412 (1912). 

*273 U.S. 380 (1926). 

"Id. at 383. In Farmers’ Bank of Dardanelle v. Sellers, 167 Ark. 152, 
157, 267 S.W. 591, 593 (1925), the court defined a composition as: 

. . am agreement between an embarrassed debtor and his creditors for 
the immediate payment of a less sum in satisfaction of the whole amount 
due on the claim, and it constitutes an agreement, not only between creditors 
and his [sic] debtors, but also one between the creditors themselves, that 
each shall receive an equal sum out of the assets of the embarrassed debtor.” 

The court also held that an acceptance by the creditor precludes him from suing 
on the original claim. 

* Continental National Bank v. McGoech, 92 Wis. 286, 66 N.W. 606 
(1896); Farmers’ Bank of Dardanelle v. Sellers, 167 Ark. 152, 267 S.W. 
591 (1925); Pioneer Minerals Corp. v. Larabie Bros. Bankers, Inc., 99 Mont. 
358, 43 P.2d 884 (1935). Wisconsin agrees that a composition agreement 
between a debtor and a portion of his creditors is valid. Continental National 
Bank v. McGoech, 92 Wis. 286, 66 N.W. 606 (1896) 
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The composition may be for the purpose of rehabilitation or 
liquidation, although in most instances it is the former which is 
contemplated. Preferences are permitted only if the debtor ac- 
quaints the creditors with the facts. A failure to advise creditors 
of favored payoffs without some contractual reservation therefor, 
renders the composition voidable.’ Accordingly, a creditor who 
gives cash or notes to one or more creditors will render the composi- 
tion voidable.” The illegal effect emanates from the fact that one 
creditor secured unfair advantage over the other creditors." How- 
ever, where a creditor has received a greater sum than others by 
reason of his prior attachment, the preference is not a ground for 
repudiating the composition because this creditor’s lien was prior 
in time and judgment was inevitable. Thus having a right to get 
100 per cent, and receiving notwithstanding less than 100 per cent, 
but more than the others, is still beneficial to the other creditors.” 

As has been stated, real and unjustifiable preferences are subject 
to the right of creditors to consider the composition voidable.” 
A preferred creditor cannot enforce a promise for the preference. 
If such a creditor sues, the debtor has a complete defense.“ How- 
ever, knowledge of any preference by a creditor of the composition 





*Zavelo v. Reeves, 227 U.S. 625 (1913); Brown v. Everett Ridely 
Ragan Co., 111 Ga. 404, 36 S.E. 813 (1900). See Note, 47 HARV. L. REV. 
1413 (1934). Fraud or concealment vitiates a composition and the release 
of part of the debt is ineffectual. Yager v. Greiss, 1 Ohio C.C. Dec. 531 
(1886). A payment in full of the claims of one of the creditors after the 
composition was not in itself sufficient to avoid the transaction. It was 
evidence of a secret fraudulent agreement prior to the composition which could 
and did render the composition voidable. Musgat v. Wybro, 33 Wis. 515 
(1873). 

* Brown v. Everett Ridley Ragan Co., 111 Ga. 404, 36 S.E. 813 (1900); 
M.A. Seed Dry-Plate Co. v. Wunderlich, 69 Minn. 288, 72 N.W. 122 (1897); 
Rosen v. Indiana Flooring Co., 240 Mass. 500, 134 N.E. 247 (1922). 

™Klaw v. Famous Players-Lasky Corp., 207 App. Div. 211, 201 N.Y. 
Supp. 691 (1st Dep't 1923), aff'd, 239 N.Y. 592, 147 N.E. 209 (1924). 

% Cleaveland v. Richardson, 132 U.S. 318 (1889). 

A secured creditor of a bank in liquidation was entitled to receive dividends 
on his full claim without deducting the amount realized from the sale of his 
itis Wisconsin First Nat. Bank v. Kingston, 213 Wis. 681, 252 N.W. 153 

934). 

A secured creditor has a right to prove his claim for the full amount and 
enforce his security. Therefore it is not fraudulent for him to join a composition 
and privately retain his security. Giving up his right to prove his full claim 
is valid consideration for the composition agreement. Corbett v. Joannes, 125 
Wis. 370, 104 N.W. 69 (1905). 

* Gross, Kelly & Co. v. Bibo, 19 N.M. 495, 145 Pac. 480 (1914). 

* Dicks v. Andrews, 132 Ga. 601, 64 S.E. 788 (1909). 

Acceptance of a pro rata share while expressly refusing to join in the com- 
Position agreement does not bar a creditor's claim. He can still proceed to re- 
cover the total value of his claim less what he has received through the composi- 
tion. American Exchange Bank v. Bornstein, 185 Wis. 218, 201 N.W. 
242 (1924). 
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may amount to a waiver of such preference.” The debtor may 
recover the amount of the preference.” 

If the debtor conceals or fails to disclose all his assets or liabilities, 
the composition may be voided. The burden is upon the creditor 
to show that a fraud has been perpetrated which misled him and 
induced him to make an acceptance which he otherwise would not 
have made.” 

The common law composition has the advantage of keeping debt- 
ors and creditors out of court, being cheaper, faster, less formal, and 
free from the stigma of bankruptcy. From a debtor’s point of view 
it has the further advantage that it can be effected every time the 
exigencies of the business require it; whereas in bankruptcy, he has 
only one chance in six years. Creditors have the advantage that 
while the debtor is in possession, they can be doing business with 
him and make up their losses. No intelligent creditor desires to see 
a debtor destroyed even when the debtor is insolvent. 

Compositions are, however, subject to some problems from a 
debtor’s as well as a creditor’s point of view. If obstreperous credi- 
tors exist they can capitulate the plan into an involuntary bank- 
ruptcy. The debtor, or more likely his attorney, is further burdened 
with the difficult and often psychologically delicate task of getting 
consents from the creditors. If the creditors are numerous and 
geographically distant, the task becomes much more difficult. 
Furthermore, the debtor, in order to present his financial matters 
properly and effectively, must make admissions in writing concern- 
ing his insolvency. To do this is admitting grounds for bankruptcy. 

From a creditor’s point of view, compositions are fertile fields 
for fraud on creditors. Unscrupulous debtors can systematically 
effect fraudulent transfers and then issue a financial statement mani- 
festing insolvency, thereby encouraging creditors to accept what 
is left in a cash settlement. This is particularly true where the 
debtor is a corporation. Furthermore, while the debtor and the 





* Bower & Co. v. Metz, 54 Iowa 394, 6 N.W. 551 (1880). 

The notice to creditors of preference payments need not be express. If it can 
be shown that the creditors knew of the preference before they joined the com- 
position they will be bound. Continental National Bank v. McGeoch, 92 Wis. 
286, 66 N.W. 606 (1896). 

* Brown v. Everett Ridley Ragan Co., 111 Ga. 404, 36 S.E. 813 (1900). 
See Note, 47 HARV. L. REV. 1413 (1934). 

™ Farmers’ Bank v. Sellers, 167 Ark. 152, 267 S.W. 591 (1925). 

Where a debtor agreed with his creditors to transfer his personal property 
to a trustee and have the trustee pay them 40 per cent of their claims and return 
the balance to the debtor, the court held that whether the debtor had transferred 
all his property was immaterial since the creditors all got their 40 per cent. 
Musgat v. Wybro, 33 Wis. 515 (1873). 
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creditors are attempting to induce a settlement, the debtor can 
dissipate assets until bankruptcy becomes inevitable. It is suggested 
that the most practicable way to process a composition is by the 
employment of a creditor’s committee.” Creditors will generally 
follow the recommendations of other creditors. There is also less 
likelihood that obstreperous creditors will desire to pitch the debtor 
into bankruptcy.” 

It is submitted that creditors must analyze the value of composi- 
tion as a means of rehabilitation in the particular case, for if the 
debtor pays out any excessive sum to effect a composition he will 
be short of working capital, and that in itself can provoke his doom. 

It cannot be over-emphasized, therefore, that counsel for the 
debtor must meticulously ascertain the reason for the debtor's 
financial difficulty. Creditors must know whether the debtor over- 
extended himself, whether he was under-capitalized, whether trends 
in the particular business caused sales to be poor, or if a seasonable 
business, whether the weather was abnormal, or whether the debtor 
is simply a poor business executive. If the debtor has been dishonest 
or concealed his assets, he has no possible chance to get his creditors 
to accept a composition, whether the suggested composition entails 
an extension agreement and payment in full over a period of time, 
or whether a cash or installment settlement on a pro rata basis 
is contemplated; for creditors will not tolerate a dishonest debtor. 
Bankruptcy is usually the ultimate destiny of the untrustworthy 
debtor. 

There are many other factors beside the character and financial 
condition of the debtor that may block the success of proposed com- 
position. These include: (1) tax claims from which the debtor can- 
not extricate himself, so that any plan for continuing in business 





% See infra p. 384. 

*In the event of bankruptcy the question often arises as to the extent 
to which the claim is provable. The amount offered, or the full amount of the 
claim? In In re Clarence A. Nachman Co., 6 F.2d 427, 430 (2d Cir. 1925) 
the court said: 

“[I]t is settled beyond doubt that if the promise itself, and not the per- 

formance thereof, is accepted in satisfaction of the demand, and there 

is a sufficient consideration, the demand is extinguished, and cannot be the 

foundation of an action. In such cases there is a valid accord and satisfac- 

tion, even though the promise is not performed. 

A breach of an executory composition avoids it and revives the original 

claim. The creditor may then sue for the whole of his debt. 
A composition agreement discharges a debt only when the terms of the composi- 
tion are carried out. Ransom v. Geer, 12 Fed. 607 (2d Cir. 1882). See also 
Beck v. Witteman Bros., 185 App. Div. 643, 173 N.Y. Supp. 488 (2nd 
Dep’t 1918); In re Mirkus, 289 Fed. 732, 31 A.L.R. 435 (2d Cir. 1923); 
In re A. B. Carton &% Co., 148 Fed. 63 (S.D.N.Y. 1906). But cf. Jacobs 
v. Fensterstock, 236 N.Y. 39, 139 N.E. 772 (1923). 
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is foiled by an anxious government; (2) a few uninformed, unedu- 
cated or vindictive creditors who may force bankruptcy by seeking 
an attachment or execution, thereby enforcing a preference which 
other creditors willing to go along with a plan will not tolerate; 
and (3) secured creditors whose debts are in default may foreclose 
on their securities and leave the debtor without the necessary assets 
to continue in business. 

Anyone utilizing this device of composition, and attorneys in 
particular, should familiarize themselves with the tax consequences 
where insolvency of the debtor is not apparent.” The economic 
benefit may be considered as income.” The court in Fifth Avenue. 
Fourteenth St. Corp. v. Commissioner,” stated an inept qualification 
to the general rule that an insolvent taxpayer realizes no income 
on the cancellation of a debt. This court held that if a taxpayer 
settles his debts for less than what would have been secured by credi- 
tors on liquidation, then the difference constitutes taxable income. 
For example, if a taxpayer could pay its creditors twenty five cents 
on a dollar on liquidation, and it bought its debts for ten cents on 
a dollar, taxable income is realized on the difference even though 
the taxpayer is insolvent. This is the only case of its kind on record, 
but if it is followed common law compositions are in jeopardy. 


OPERATING RECEIVERSHIP 


Most states provide for receiverships by statute. 

If the debtor has a good going concern, well stocked in merchan- 
dise and fixtures, with good prospects for the future, but is hamper- 
ed by lack of working capital and threatened by impatient credi- 
tors, resort to a consent operating receivership may help solve the 
problem. First of all, it stops creditors with judgments from picking 





* See Surrey, The Revenue Act of 1939 and Income Tax Treatment of 
Cancellation of Indebtedness, 49 YALE L. J. 1153 (1940); Note, 49 COLUM. 
L. REv. 700 (1949). 

** When a taxpayer is released from an obligation without having paid the 
full amount thereof, he is in a better economic position than he was. As a result, 
taxable income accrues to the debtor under certain circumstances. Commissioner 
v. Jacobson, 336 U.S. 28 (1949). Likewise when one purchases his own 
obligations for less than the face value there is a realization of income. United 
States v. Kirby Lumber Co., 284 U.S. 1 (1931), followed in many cases. 
However, if the debtor is insolvent before and after the cancellation, there is no 
taxable income. Madison Railways Co., 36 B.T.A. 1106 (1937); Eppley 
Hotels Co., 14 P-H T.C. Mem. Dec. § 45105 (1945); Dallas Transfer & Ter- 
minal Warehouse Co. v. Commissioner, 70 F.2d 95 (5th Cir. 1934). If the 
taxpayer becomes solvent as a result of the cancellation, he receives taxable in- 
come to the extent of the net assets freed from claims of creditors. Lakeland 
Grocery Co., 36 B.T.A. 289 (1937); Haden Co. v. Commissioner, 118 F.2d 
285 (5th cir. 1941). 

147 F.2d 453 (2d Cir. 1944). 
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at debtor’s assets with executions, and psychologically causes credi- 
tors to desist from suing during the pendency of the receivership. 
The operating receivership permits the debtor to extricate himself 
from debt under the guidance and control of creditors although the 
debtor himself may be the manager. Obviously, integrity of the 
debtor and his sincere desire to pay his creditors are prerequisites 
to a successful operating receivership. Counsel should approach 
the use of an operating receivership with caution because there are 
many contingencies for liability. Often receiverships end in further 
loss of assets either through negligent operation or malfeasance by 
the debtor. Hence the use of the operating receivership should be 
limited to cases where the chances of successful operation are very 
likely. 
EXTENSION AGREEMENT 


An extension agreement is an agreement between a debtor and 
his creditors by which the latter agree to wait a definite length of 
time designated in the agreement before they will demand payment 
and the agreement is usually accompanied by a series of notes issued 
to creditors at various maturities.” 

The common law extension is contractual and consensual and 
like the composition need not include all of debtor’s ci editors unless. 
the agreement actually or impliedly requires it. Often creditors 
whose claims are less than one hundred dollars will be excluded 
from an extension agreement. Non-consenting creditors may, of 
course, pursue whatever remedy is desirable. 

The agreement in effect is that the participating creditors agree 
with the debtor and the other creditors to accept a schedule of pay- 
ments over a certain period of time and the creditor agrees that in 
consideration of the payments according to such schedule he will 
forebear from bringing suit during the interim of scheduled pay- 
ments and to stay pending proceedings. As is the case in the com- 
position, secret preferences and secret lack of equality of creditors 
are condemned and render the extension voidable. 

The extension agreement has limited use. It becomes an appro- 
priate device for rehabilitation if the insolvency of the debtor is not 
too great. Its use presumes that the debtor is short of working capi- 
tal and thus unable to pay his debts as they mature, but who has 
sufficient assets and a bright enough future that, if given sufficient 





* 1 BOUVIER, LAW DICTIONARY 1165 (8th ed. 1914). 
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time, he can pay a certain amount on his indebtedness periodically 
and receive new merchandise from the same creditors upon the 
regular terms. Extension agreements will, of course, vary depending 
upon the resources of the debtor and the patience of the creditor. 

Generally criticism of the extension agreement centers on the fact 
that the debtor is in control of the assets without judicial or creditor 
protection, and if the agreement covers a long enough period, the 
debtor may convert all the assets. Three ways exist, however, to 
overcome this concern: (1) By requiring a bond against diminution 
of net worth; (2) by the election of a creditors’ committee to whom 
fixed authority or general authority can be given either by direct 
mandate of the creditors or by an assignment to the creditors’ com- 
mittee of the claims of the creditors; and (3) if the debtor is a cor- 
poration, an assignment of all the stock of the corporation can be 
made to the creditors’ committee, either in escrow or by virtue of 
a voting trust where statute permits. A further way of preserving 
the property and at the same time protecting it from recalcitrant 
creditors, is to combine with an extension agreement an assignment 
of the property of the debtor to a trustee or a creditors’ committee. 
The only disadvantage with such an assignment is that it may con- 
stitute an act of bankruptcy within the meaning of the Bankruptcy 
Act.™ 

Actually the extension agreement does not necessarily require 
a creditors’ committee to control the situation. An individual may 
be executive manager of the business, or a trustee thereof. The 
management action under this procedure is faster, more economical 
and less complex. If notes or debentures are used, they may be in 
series with maturities on different dates and usually bear interest.” 
If the debtor is a corporation or a partnership converting to a cor- 
poration, the extension agreement can be combined with or tied 
into an issuance of preferred stock which acquires the rights of com- 
mon stock in the event of default, or which allows management 
rights to preferred stockholders in the event of default. 


OPERATION UNDER A CREDITORS’ COMMITTEE 


A creditors’ committee usually comes into existence when for one 
reason or another, usually insolvency, the large creditors call a meet- 
ing of all creditors to determine what procedure to adopt against 
the debtor. At this meeting an election may be held by the creditors 
present to choose the creditors’ committee. Usually it consists 





* See infra p. 388. 
*® Im re Clarence A. Nachman Co., 6 F.2d 427 (2d Cir. 1925). 
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of several of the larger creditors and a few attorneys representing 
them. The committee may or may not elect counsel to represent 
them. Also elected is an executive secretary to the creditors’ com- 
mittee who does the detail work of informing creditors of the actions 
and progress of the committee. 

This is an extra-judicial procedure that is in common use. It pre- 
sents a practicable way of rehabilitating a debtor and still con- 
trolling the operation so that if the financial conditions of the debtor 
become worse, an appropriate liquidation procedure can be em- 
ployed. Since it is an out-of-court procedure, it is inexpensive, 
not complicated by legal gymnastics or stigmatized by bankruptcy, 
and it gives the debtor the chance, as Judge Learned Hand once 
said, “to establish himself again.” 

The utilization of a creditors’ committee in connection with the 
various common law or statutory creditors’ remedies, such as com- 
positions, assignments, bulk sales, etc., makes a remedy more effec- 
tive and practicable for psychologically creditors are as a whole 
willing to follow the recommendations of other creditors. Operat- 
ing under a creditors’ committee is also an acceptable procedure for 
the debtor, since it is not in and of itself an act of bankruptcy as is a 
receivership, assignment or a composition when a debtor admits in 
writing his inability to pay his creditors. 

It is suggested that the larger the committee the more awkward 
is the functioning. The committee should, however, embrace 
representatives of the large creditors and small creditors. The first 
meeting of creditors should be called by notification of all creditors 
(usually done by the attorney for the debtor) and the election of the 
committee effected. In certain businesses and industries well or- 
ganized associations exist which specialize in this type of work and 
often it is profitable to creditors to employ their services on the 
creditors’ committee. 

The powers and duties of the committee are those which are 
entrusted to it by the creditors at the meeting. These powers may 
include a veto power against the debtor’s conduct, power to liquid- 
ate or rehabilitate the debtor as it sees fit, control of funds including 
the power to sign checks, hire or fire employees, budget the buying, 
etc. 


Buk SALEs” 


Some attorneys have utilized the bulk sales device as a vehicle 





* The Wisconsin Bulk Sales Law is WIS. STAT. §§ 241.18-.21 (1955). 
See Note, Wisconsin Bulk Sales Act, 1947 Wis. L. REV. 458. 
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for settlement with creditors. Where no objections or dissension 
exists among creditors, it has been successful. However, where one 
or more creditors refuse to go along and contest the use of the bulk 
sale device, the results have proved this contrivance unsound. 

In Sterling National Bank & Trust Co. v. Complex Dresses, Inc.,” 
this very question was presented. When Co-Ed Dressmakers be- 
came insolvent, a creditors’ committee was formed. The appellant 
bank was not represented on the committee and took no part in the 
settlement proceedings. The creditors’ committee agreed with the 
debtor to sell the assets of Co-Ed to Complex Dresses, Inc., which 
was the debtor’s nominee. The Bulk Sales Law was complied with. 
Under the terms of the agreement the creditors were to receive 
seventy per cent of their claims. 

The appellant bank refused to go along with this and sued Com- 
plex Dresses to set aside the transfer as fraudulent. The trial court 
held the transfer valid upon the grounds that the defendant had 
complied with the Bulk Sales Law. On appeal the decision was 
reversed on the ground that here was no actual sale of the assets. 
There was merely a voluntary transfer of the assets to a representa- 
tive of the debtor and as far as the appellant creditor was concerned 
it was fraudulent. It cannot be denied, however, that the bulk sale 
contrivance is speedy, economical and unimpeded by legal gymnas- 
tics and technical procedures as would have been necessary had 
chapter ten of the Bankruptcy Act been employed.” Often, however, 
creditors would rather take a smaller or delayed dividend than risk 
the danger of sham transfers. 

Suppose, however, the sale is a legitimate bona fide transaction. 
Would the Sterling Bank case apply? Our guess is that it should 
not. At any rate, if a bona fide sale is desired and the stigma of 
bankruptcy is sought to be avoided, a state receivership or common 
law or statutory assignment for the benefit of creditors should be 
employed. The bulk sale was not intended as a substitute for 
a common law composition.” 


RECEIVERSHIP 


Jurisdiction to grant equitable relief under well known principles 
of equity is a much utilized remedy in creditor procedure. Equity 





* 240 App. Div. 57, 269 N.Y. Supp. 110 (Ist Dep’t 1934). 


* See infra p. 394. 
"See Harris, The Bulk Sale as a Vehicle for Effecting Out-of-Court 


Settlement With Creditors, 55 COM. L. J. 317 (1950). 
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courts have inherent power to appoint a receiver.” Generally, how- 
ever, the state’s statutes set forth the grounds for the appointment 
of a receiver." The primary purpose for a receivership in creditor 
proceedings is the preservation of the rights of creditors and the 
assets of the debtor. 

The appointment of a receiver is an extraordinary remedy. 
Hence the courts require generally that the party moving for the 
appointment have some title interest in the property in question, 
a lien on the property, or some other legal or equitable interest; 
or that a receiver is absolutely necessary to preserve the property, or 
that the debtor has committed or will commit some fraud against 
his creditors and dissipate the property. 

The appointment of a receiver has the advantage of giving the 
debtor a chance to go back into business by allowing him to purchase 
his business back on a discount basis, thus, in effect, converting the 
procedure into a composition. Strangely enough, the debtor, when 
he thus becomes a purchaser, is likely to pay more for the business 
than any stranger. 

In many states the receiver may be appointed upon motion of a 
judgment creditor based upon the usual equitable or statutory 
grounds. The question has always arisen as to whether a simple 
contract creditor may successfully get a receiver appointed.” In such 
cases, the court may appoint a receiver if it is alleged that a number 





* Singer v. Goff, 334 Mich. 163, 54 N.W.2d 290 (1952); Haywood 
v. Lincoln Lumber Co., 64 Wis. 639, 26 N.W. 184 (1885). 

™ An example is WIS. STAT. § 268.16 (1955) which lists the grounds 
for appointment of a receiver “‘In accordance with the practice which obtained 
when the code of 1856 took affect. .. .’’ The court has interpreted this to mean 
that the inherent equity powers are preserved. In Hazelwood v. Third and 
Wells Realty Co., 205 Wis. 85, 236 N.W. 591 (1931), the court said that 
the statute regulates procedure but does not create the remedy. It was also 
pointed out that the power to appoint receivers was not taken away by the 
Bankruptcy Act. 
omer Tank Works v. Sadlier, 191 Wis. 233, 212 N.W. 790 
Wisconsin is quite strict about its requirements for the appointment of a receiver. 
In Morris v. Branchaud, 52 Wis. 187, 8 N.W. 883 (1881), a mortgagee 
asked that a receiver be appointed to take control of his mortgaged property. 
In turning down the request, the court said that it must appear that the premises 
are insufficient to pay the debt and that the one personally liable is also unable 
to pay. 
A creditor at large of a corporation, whose remedy at law has not been 
exhausted, cannot maintain an action in equity for the appointment of a re- 
ceiver. Hinckley v. Pfister, 83 Wis. 64, 53 N.W. 21 (1892). 

In Fondtosa Highlands v. Paramount Development Co., 212 Wis. 163, 248 
N.W. 131 (1933), the court refused to appoint a receiver to keep directors from 
ruining a company. It said that a court of equity will not aid a general creditor 
who has not reduced his claim to a judgment or acquired a lien. The creditor 
must exhaust all his legal remedies. He must have obtained a judgment and be 
unable to get execution. 
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of suits have been brought, that a number of judgments have been 
secured against the debtor, that he is insolvent, and that unless 
a receiver is appointed other creditors will be taking execution 
preferences or the debtor will dissipate the assets. One writer has 
commented upon the equities and the adequacy of the remedies 
at law of such a creditor as follows: 


It is one thing to theorize about an adequate remedy at law 
being afforded the simple contract creditor and another thing 
for such creditor to file his suit at law, . . . wait for months 
and in some cases years before his case is tried, and his claim 
put into final judgment; and in the meantime, for such credi- 
tor to watch the debtor’s property being dissipated and frittered 
away in one way or another.” 

From the viewpoint of creditors, receiverships grant immediate 
control over the property of the debtor, since upon his appointment 
and qualification the debtor’s property is in custodia legis whether 
or not the receiver takes possession.“ His title relates back to the 
time of his appointment. Furthermore, once a receiver is appointed 
no creditor may thereafter levy on the debtor’s property as the 
appointment of a receiver is in itself tantamount to an actual levy. 

The receivership is the instrument for fast liquidation, and is less 
costly than bankruptcy without the stigma thereof. Sale of the 
assets of the debtor is more readily accomplished, and preservation 
of assets can be effected for the possibility of re-sale to the debtor 
or composition with the creditors for the purpose of rehabilitation. 
Also, where title to goods or other assets is complicated by executory 
contracts, or peculiar liens, or the business is burdened by restrictive 
leaseholds, the receivership presents an expedient tool to clean 
house. 


ASSIGNMENTS FoR THE BENEFIT OF CREDITORS 
An assignment for the benefit of creditors has been defined as an 


assignment whereby a debtor, generally insolvent, transfers his 
property to another in trust to pay his debtors or to apply the 





* 1 CLARK RECEIVERS § 187 at 222 (2d ed. 1929). 

™ Palmer v. Texas, 212 U.S. 118 (1909). 

The receiver has legal custody of the property from the date of his appointment 
and approval even though he may not have taken possession. Hagedon v. Bank 
of Wisconsin, 1 Pin. (Wis.) 61 (1839). 

When appointed the receiver stands in the shoes of the debtor. Whatever 
rights of title and possession the debtor may have had at the time of the appoint- 
ment go to the receiver. The possession of the receiver becomes the possession 
“i the — — custodia legis. Nick v. Holtz, 237 Wis. 407, 297 N.W. 387 

1941). 











May] RIGHTS OF CREDITORS 389 


property toward such payment.” Such assignments may be made 
either under the common law or under the appropriate state statutes, 
provided they are not contrary to the Bankruptcy Act.” Where 
statutes exist it is the policy of the law to promote equality among 
creditors by withdrawing from the debtor the power to make distinc- 
tions against creditors. 


Common Law Assignments 


The right of a debtor at common law to devote his whole lot to 
the satisfaction of the claims of creditors results, as Chief Justice 
Marshall has said, “from the absolute ownership which every man 
claims over that which is his own.’” Assignments are statutory 
in most states, but common law assignments are very similar and 
can be made where statutes do not exist. 

The form of a common law assignment is immaterial. It need 
not take written form unless the transfer is of realty or other types 
of property required to be in writing by the statute of frauds. At 
common law preferences are permitted.“ Ordinarily the debtor 
pays to the creditors their respective pro rata shares and the creditors 
will sign releases. It has been held, however, that a requirement 
that creditors execute releases before they can participate in the dis- 
tribution renders the assignment void as a fraudulent conveyance.” 

In order to be a valid assignment the debtor must convey all of his 
assets,“ and the assignment must be absolute and unconditional.* 
In some states this means that an assignment of partnership property 
must carry both the partnership and individual property of all the 
partners. 





* Johnson v. Brewer, 134 Ga. 828, 68 S.E. 590 (1910). 

* Mayer v. Hellman, 91 U.S. 496 (1875); Boese v. King, 108 U.S. 379 
(1883). See Reed v. McIntyre, 98 U.S. 507 (1878), for a history of general 
assignments. 

* Brashear v. West, 10 U.S. (7 Pet.) 608 at *614 (1833). 

* Danner & Co. v. Brewer & Co., 69 Ala. *191 (1881). See Comment, 
47 YALE L. J. 944 (1938). 

“Ingraham v. Wheeler, 6 Conn. 277 (1826); McCord-Norton Shoe 
Co. v. Brown, 131 Kan. 19, 289 Pac. 417 (1930). The English rule is contra, 
and had been adopted in a few states, but has since been reversed or changed 
by statute. See e.g. Robinson v. Rapelye, 2 Stew. *86 (Ala. 1829); Clayton 
v. Johnson, 36 Ark. 406 (1880). 

“ Wohlschlaeger v. Duncan, 157 F.2d 933 (8th Cir. 1946); Coal Co. v. 
Anderson, 186 Mich. 349, 152 N.W. 1925 (1915). 

“Lowry v. Gills, 143 Va. 79, 129 S.E. 269 (1925). 

“Williams v. Crocker, 36 Fla. 61, 18 So. 52 (1895). The Wisconsin 
tule is contra, and represents the majority. Auley v. Osterman, 65 Wis. 118, 
25 N.W. 657 (1886). Although one partner cannot make the assignment 
as a general rule, Wisconsin has held that he can when the other partner or part- 
ners have absconded or are inaccessible. Voshmik v. Urquhart, 91 Wis. 513, 
65 N.W. 60 (1895). 
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Strictly speaking assignments are non-contractual and non-con- 
sensual; that is, they are not grounded in contract and do not 
depend upon the consent of the creditors. Accordingly an assign- 
ment does not discharge the debtor unless the creditor consents 
to it.“ If the creditor does consent to the assignment he is estopped 
from becoming a petitioning creditor in the filing of an involuntary 
bankruptcy.“ It should be noted that assignments are not ipso 
facto fraudulent conveyances since they are for the benefit of all the 
creditors,“ and therefore are favored by the courts.” 

General assignments are particularly practicable for corporations 
because after the assignment they are without assets and with limited 
liability.“ For this reason compositions can easily be made and even 
forced upon creditors, and the corporation can still be used as a 
legal entity. If the assignor is not a corporation, general assignments 
have the detriment of non-dischargeability of the debt. However, 
for the small business it is a useful procedure for creditors to charge 
off the account. 

The disadvantage of the general assignment for the benefit of 
creditors is the same as that of the composition. The obstructing 
or recalcitrant creditor can annihilate the whole plan and force 
bankruptcy. However, since the creation of chapter ten of the 
Bankruptcy Act, the entire proceeding can be converted under the 
Act, and the prior majority acceptances to the composition can 
be used under the bankruptcy arrangement proceedings.“ 


Statutory Assignments 


State statutes regulating assignments are found in two general 
classes: (1) those that are regulatory only, where if the statutory 
procedure is followed the court controls administration of the 





“Swift & Co. v. Novotny, 28 N.Y.S.2d 562 (County Ct. 1941); 
Tribune Co. v. Canger Floral Co., 312 Ill. App. 149, 37 N.E.2d 906 (1941). 

“ Queen City Shoe Mfg. Corp. v. Commonwealth Last Co., 134 F.2d 
422 (lst Cir. 1943); McKoin v. Rosefelt, 66 Cal. App.2d 757, 153 P.2d 
55 (1944). Bankruptcy Act § 59 provides: 

“A creditor shall not be estopped to act as a petitioning creditor because 
he participated in any prior matter or judicial proceeding, having for its 
purpose the adjustment or settlement of the affairs of the debtor or liquida- 
tion of his property . . . unless he has consented thereto in writing with 
knowledge of the facts. . . .” 

Bankruptcy Act § 59e(3) provides that “‘there shall not be counted . . . creditors 

who have participated . . . in the act of bankruptcy charged in the petition.” 
“ GLENN, LIQUIDATION § 107 (1935). 

gine Corp. v. Harris, 294 Ill. App. 194, 13 N.E.2d 637 
8). 

( 4} ational Bank of LaCrosse v. Funke, 215 Wis. 541, 255 N.W. 147 

1934). 
“ Bankruptcy Act § 336(4). See infra p. 394. 
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assignment, and (2) those that are mandatory, the terms of which 
must be complied with or the assignment is void.“ Within these 
classes the statutes vary. At one extreme are those which seek simply 
to modify the common law to preclude preferences. At the other 
are comprehensive codes, such as Wisconsin’s which require lists 
of creditors, inventories, bonds, recording, and selection of the 
assignee by the creditors or the court.” 

Judicial interpretation as to the effect of the assignment on com- 
mon law rights varies also. Some courts hold that the assignment 
statutes are not exclusive and that an assignment which does not 
follow the statute can be valid as a common law assignment.” In 
some Cases assignments have been invalidated on the grounds of non- 
compliance with the statutes for relatively minor defects.” General- 
ly failure to comply with cumbersome statutes is not objected to by 
creditors.” On the other hand, once it determined that an assign- 
ment exists which creates a trust for creditors, some courts will 





“Wisconsin holds that voluntary assignments are merely regulatory as they 
arose at common law and not under the statutes. Mayfield Woolen Mills 
v. Goodrich &% Martineau Co., 189 Wis. 406, 207 N.W. 954 (1926), fol- 
lowed in I. Fleischer & Sons v. Goodrich 8 Martineau Co., 189 Wis. 412, 207 
N.W. 956 (1926), Herman Weiss Co. v. Goodrich & Martineau Co., 189 
Wis. 413, 207 N.W. 956 (1926), and Pollock v. Wilhelm, 190 Wis. 165, 
208 N.W. 800 (1926); In re Tarnowski, 191 Wis. 279, 210 N.W. 836, 
49 A.L.R. 686 (1926). 

* See Comment, 47 YALE L. J. 944 (1938); Note, 20 VA. L. REv. 222 
(1933). In Wisconsin, statutory assignments are found in WIS. STAT. Chapter 
128, created by Wis. Laws 1937, c. 431 § 1. At the present time, the validity 
of this chapter is open to question. In the matter of Wisconsin Builder’s Supply 
Co., 239 F.2d 649 (7th Cir. 1956), cert. denied, 353 U.S. 985 (1956) dis- 
cussed the problem. See Notes, 1956 Wis. L. REV. 682; 1957 Wis. L. REV. 
346. General assignments may be regulated by state law. They may be super- 
vised by state courts, exercising their granted powers. However, general assign- 
ments may not extend so far as to amount to a state insolvency system. In such 
case, the paramount Federal Bankruptcy Act prevails. Thus, the involuntary 
assignment provisions of WIS. STAT. chapter 128 are superceded. Specifically 
mentioned is WIS. STAT. § 128.06, entitled “involuntary proceedings.’’ WIS. 
STAT. § 128.08 is also superceded ‘‘in so far as interrelated’’ with WIS. STAT. 
§ 128.06. The voluntary provisions are not suspended as they are not “‘tant- 
amount’”’ to bankruptcy. The voluntary provisions merely provide a more 
efficient mechanism to distribute the debtor’s assets. Still open to question are 
Wis. STAT. $§ 128.05 (1) and 128.10 (1). In the former, the provision 
enabling the court to order a meeting of creditors is questioned. In the latter, 
the provision allowing the creditors themselves to call a meeting is questioned. 
Neither is expressly suspended by the opinion. 

® Jarvis v. Webber, 196 Cal. 86, 236 Pac. 138 (1925). 

"In Degraw v. King, 28 Minn. 118, 9 N.W. 636 (1881), the omission 
of a notarial Seal on a document rendered the assignment void, and in Fort 
v. Martin Tobacco Co., 77 Ga. 111, 1 S.E. 223 (1886), an affidavit which 
read Ry and true’”’ instead of ‘‘full and complete’ as required by the statute, 
was fatal. 


™See Comment, 46 YALE L. J. 1177 (1937). 
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construe the instrument in favor of its validity even if the statute 
has not been complied with.” 

Wisconsin has solved this problem of compliance by statute. 
Section 128.02 (2) of the 1955 statutes provides: 


No assignment shall be void because of any defect, inform- 
ality or mistake therein or in the bond, inventory or list of 
creditors accompanying the same; and the court may direct the 
amendment of the assignment . . .. No mistake in filing a 
copy instead of an original or any like mistake or inadvertent 
failure to comply with the provisions of this chapter shall void 
the assignment. 


This section was specifically upheld in In the matter of Wisconsin 
Builders Supply Co.* It is clear that the Wisconsin voluntary 
assignment is directory only; it is not mandatory. 


Crepirors’ RIGHTS IN BANKRUPCY™ 


The creditor’s primary right in bankruptcy is the involuntary 
petition,” which may be filed by any three or more creditors against 
any natural person, partnership or corporation having debts of five 
hundred dollars or more, with certain exceptions.” An involuntary 
bankruptcy is allowed only where the debtor has committed one 
of the following acts of bankruptcy within four months of the filing 
of the petition: 

1. Conveying, transferring or concealing property with intent 

to hinder, delay or defraud his creditors. 





“In Jamison v. Bancroft, 20 Kan. 169, 183-84 (1878), in which the 

assignee did not give a bond or list liabilities pursuant to the statute, the court 
said: 
“In dealing with trusts of this character, courts will not allow the trust 
to fail, or be defeated, by the refusal or neglect of the trustee to execute 
the same; nor for any act or ommission of the trustee. . . . Trust deed for 
the payment of debts have always been favorably regarded in equity, and 
they will be supported, if possible, notwithstanding any informality which 
might have invalidated them at law.” 
To the same effect see Bertenshaw v. Klag, 117 Kan. 176, 231 Pac. 73 (1924); 
In re Shinn, 185 Fed. 990 (D.N.J. 1911). Im the latter cases the assignments 
were held valid as against a trustee in bankruptcy. Under Bankruptcy Act 
§ 70e(2) the trustee may not avoid a transfer which the creditors could not 
have avoided under state law. The statutory assignment is an example of such 
a transfer. 

% 239 F.2d 649 (7th Cir. 1956), Cert. den., 353 U.S. 985 (1956). 

® The primary law in bankruptcy is found in the Bankruptcy Act itself, 
but a total consideration of the subject matter must include general orders 
supplementing the Act as authorized by section 30; official forms promulgated 
by the Supreme Court; and local rules of court which are authorized by General 
Order 56. 

* Bankruptcy Act § 59. 

See Bankruptcy Act § 4 for exceptions. 
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2. Making or suffering a preferential transfer while the debtor 
is insolvent. 

3. Permitting, while insolvent, any creditor to obtain a lien upon 
any of his property through legal proceedings, and does not 
vacate or discharge such lien within thirty days. 

4. Making a general assignment for the benefit of creditors. 

5. Permitting, while insolvent, the voluntary or involuntary ap- 
pointment of a receiver or trustee for his property. 

6. Admitting in writing that he is unable to pay his debts and 
is willing to be adjudged a bankrupt.” 

If a creditor participates directly or indirectly in the act of bank- 
ruptcy charged in the petition, he may not be counted as one of the 
creditors in determining the essential number of creditors neces- 
sary.” 

The bankruptcy proceedings are conducted by referees who have 
all the powers of the district judge except those specifically reserved 
to the judge by the Bankruptcy Act." As a rule all bankruptcy 
matters are automatically referred to the referee, who for all prac- 
tical purposes is the bankruptcy court. The bankruptcy court 
is fundamentally a court of equity, but its powers are limited to 
those prescribed by statute.” The Federal Rules of Civil Precedure 
are available relative to pre-trial matters,” and there is provision for 
pre-trial testimony in any state court or bankruptcy court regarding 
fraudulent transfers, discovering assets, and the examination of the 
spouse of the bankrupt notwithstanding any federal or state statute 
to the contrary.™ 

Counsel should be particularly admonished that involuntary 
proceedings which can be successfully contested by the debtor may 
result in great damage to the creditors preferring the petition.” 
Thus it may be expedient in the doubtful case to induce a common 
law composition or some other form of state remedy in order to as- 
certain the true financial condition of the debtor or to get him to 
commit himself in writing as to his insolvency and his desire to be 
adjudged bankrupt. 





® Bankruptcy Act § 3. 
“ace Act § 59e(3). See In re Miner, 104 Fed. 520 (D. Mass. 

“Bankruptcy Act § 38. 

"See Bankruptcy Act § 2 for an enumeration of powers. 

® Bankruptcy Act § 21k. 

“Bankruptcy Act § 21. 

See Bankruptcy Act §§ 3c, 3d dealing with the defenses available to the 
debtor. The debtor may be able to recover damages and costs for the taking, 
seizure or detention of his property. Bankruptcy Act §§ 50n, 69b. 
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As previously noted state remedies are often inadequate, especially 
when rehabilitation is desired, because they are unable to cope with 
the recalcitrant creditor. Furthermore, until the late 1930's there 
were no adequate remedies under the Bankruptcy Act to force 
all creditors to follow a line of rehabilitation. The latest additions 
to the Bankruptcy Act go toward filling this void. The most im- 
portant of these rehabilitative procedures are chapter ten dealing 
with corporate reorganization, and chapter eleven dealing with 
extensions and arrangements. 


Chapter Ten” 


The intent of chapter ten is not liquidation, but rehabilitation, 
the conservation of corporate assets and the continuity of business.” 
Its purpose and objective are to protect all types of creditors, save 
the equities of the stockholders, and benefit the employees and 
families.“ Its use is not for corporations with simple financial 
structures for which the preferable procedure may be chapter 
eleven,” but is generally appropriate only for corporations of size- 
able character with widely held securities and with property in 
several states. 

Control of the property of the insolvent corporation is made 
easier under chapter ten than in other devices for liquidation or 
rehabilitation because the court in which a petition is filed has 
exclusive jurisdiction of the debtor and its property wherever 
located,” and the filing of a petition by the debtor may not be inter- 
fered with by injunction or other judicial process.” 

The petition for reorganization may be filed by the debtor him- 
self or by three or more creditors,” and may be filed as an original 
petition or as a counter or amended petition to pending bankruptcy 





See Note, 30 N.Y.U.L. REV. 1115 (1955); Note, 49 YALE L. J. 927 
(1940); Frank, Epithetical Jurisprudence and the Work of the Securities and 
Exchange Commission in the Administration of Chapter X of Bankruptcy Act, 
18 N.Y.U.L.Q. REV. 317 (1941); Wham, Some Recent Developments in Cor- 
porate Reorganizations, 18 N.Y.U.L.Q. REV. 352 (1941). 

* Massachusetts v. Thompson, 190 F.2d 10 (1st Cir. 1951); Huston 
v. United States, 96 F. Supp. 999 (W.D. Pa. 1951); Smith v. Central Trust 
Co., 139 F.2d 733 (4th Cir. 1944). 

* In re McGann Mfg. Co., 92 F. Supp. 595 (M.D. Pa. 1950). 

See infra p. 396. 

* Bankruptcy Act § 111. 

™ Clark Bros. Co. v. Portex Oil Co., 113 F.2d 45 (9th Cir. 1940). 

™ Bankruptcy Act § 126. Creditors may be secured or unsecured or have 
priority under section 64. See In re Mead-Haskell Co., 47 F. Supp. 997 
(S.D. Cal. 1942); In re Dorr Pump & Mfg. Co., 125 F.2d 610 (7th Cir. 


1942). 











May] RIGHTS OF CREDITORS 395 


proceedings.” The debtor must be a commercial corporation and 
must be insolvent either in a bankruptcy sense or in an equity 
sense.“ Any interested party may be permitted on notice to inter- 
vene either generally or specially." A labor union™ or the 
$.E.C.” may intervene to testify to the soundness of the plan. 

The trustee” or the debtor in possession has the responsibility 
of formulating a plan for presentation to the court.” After the 
plan is filed a time is fixed for a hearing thereon and for considera- 
tion of objections, amendments or other substitute plans.” Notice 
must be given to the S.E.C., the Treasury Department, and all 
necessary parties.“ After the judge approves the plan, the trustee 
or debtor in possession mails to the creditors, stockholders and in- 
terested parties a copy of the plan, the opinion of the court approv- 
ing the plan, a copy of the report of the S.E.C., if any, and such 
other matters as the court deems necessary.” The plan must then 
be acepted by two-thirds in amount of each class of claims filed and 
allowed and the majority of the stockholders affected.“ No accept- 
ances may be solicited until the order approving the plan has been 
made and the plan has been sent to the affected creditors and stock- 
holders.“ After the plan has been accepted a time is fixed for con- 
firmation by the court.“ If the plan is not accepted, provisions are 
made for dismissal or adjudication.” 

Chapter ten provides a fast, comparatively inexpensive, and ef- 
fective means of corporate reorganization, based on sound and 
sensible economics, and permits the insolvent corporation to con- 
serve the values of the business as a going concern, prevents forced 
sale and foreclosure, and gives practical consideration to the rights 
of creditors, the equities of stockholders and the welfare of em- 
ployees and families. 





™ Bankruptcy Act §§ 127-28. 

™ Bankruptcy Act § 130. 

* Bankruptcy Act § 207. 

* Bankruptcy Act § 206. The trustee, receiver or the court may not inter- 
re a the rights of employees relative to joining unions. Bankruptcy Act 


"Bankruptcy Act § 208. 

*In cases involving $250,000 or more of indebtedness the appointment 
of a trustee is mandatory. Bankruptcy Act § 156. The trustee and his attorney 
must be completely disinterested; they may not represent one class of creditors. 
Bankruptcy Act §§ 157-58. 

™ Bankruptcy Act §§ 167-68. 

© Bankruptcy Act §§ 169-70. 

" Bankruptcy Act a8 

“Bankruptcy Act § 175. 

Bankruptcy Act 179. 

“ Bankruptcy Act 176. 

© Bankruptcy Act 179. 

“Bankruptcy Act §§ 236-37. 
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Chapter Eleven 


Chapter eleven deals with arrangements and, like chapter ten, 
has for its objective the financial rehabilitation of the debtor's 
business. An arrangement under this chapter is defined as “any 
plan of a debtor for the settlement, satisfaction or extension of the 
time for payment of his unsecured debts, upon any terms.”” No 
modification of secured debts is possible under this provision, nor 
will a plan be entertained which proposes a liquidation.” 

Any debtor, with certain exceptions, may file an original petition 
or if some other form of involuntary petition has been filed, the 
debtor may petition for an arrangement either before or after his 
adjudication.” Upon filing the court has exclusive jurisdiction over 
the debtor and his property wherever located.” Even a mortgagee 
may not take possession of the mortgaged chattel without permission 
of the court. The case is then referred to a referee and a meeting 
of creditors is called. At the meeting of the creditors, the majority 
in amount and number must approve the plan before it can be sub- 
mitted to the court for confirmation.” If the arrangement is ac- 
cepted the referee appoints a custodian to receive and distribute 
the money that is deposited by the debtor. As a condition precedent 
to confirmation by the court, a deposit is required to cover (1) con- 
sideration to be distributed to creditors by the plan, (2) money 
necessary to pay creditors entitled to priority under section 64, and 
(3) costs necesary to carry the plan into effect.” If the plan fails the 
deposit is returned to the source and the debtor is declared a bank- 
rupt.” If the plan is confirmed the debtor is discharged from all 
unsecured debts.“ The confirmation may be set aside, however, 
within six months if it is shown that fraud was practiced by the 
debtor.” If the arrangement is in the nature of a composition, 
confirmation bars a discharge in bankruptcy for six years there- 
after; if the plan contemplates an extension only, a subsequent 
discharge in bankruptcy is available within six years.” 





* Bankruptcy Act § 306(1). 

* Liquidation of part of the property, however, is not objectionable. 
In re Porto Rican American Tobacco Co., 112 F.2d 655 (2d Cir. 1940). 
See Note, 49 YALE L. J. 927 (1940). 

® Bankruptcy Act § 321. 

* Bankruptcy Act § 311. 

™ Acceptances may, however, be received after the close of the first creditors’ 
meeting. In re Magazine Associates, Inc., 46 F. Supp. 808 (S.D.N.Y. 1941). 

Bankruptcy Act § 337(2). 

* Bankruptcy Act 376. 


386. 
14c(5). 


* Bankruptcy Act 


§ 

“ Bankruptcy Act § 371. 
8 

* Bankruptcy Act § 
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The obvious advantage of chapter eleven over the state remedy 
of composition is that the isolated stubborn creditor cannot an- 
nihilate the plan and it tends to get the creditors together under 
the formalities of the federal court. Under the informal procedure 
of the common law composition, such a creditor is likely to neglect 
to answer offers of compromise and to ignore the desire and intent 
of the debtor or the creditors’ committee in trying to get accept- 
ances; he is not as likely to do so under the formalized procedures 
of chapter eleven.” 

The trouble with chapter eleven is that taxes can often stifle 
the plan since the Act requires the prepayment of federal taxes be- 
fore the plan may be approved and confirmed.” This may make 
the plan impossible or impracticable. The so-called tax advantages 
of chapter eleven do not really serve to remove this obstacle.” Aside 
from the tax obstacle, the commonest cause of adjudication after 
chapter eleven has been the debtor’s inability to raise sufficient 
funds to make the required deposit. Obviously the chapter 
is not designed to attract too many debtors. Small businessmen 
with limited capital cannot enjoy its provisions. 


Chapter Ten or Chapter Eleven? 


A body of law has developed over the question whether in a par- 
ticular case the proper remedy is chapter ten or chapter eleven.™ 
Whether a corporation shall choose one or the other is a big prob- 
lem, particularly since the Act requires that before a corporation 





* See Note, 30 N.Y.U.L. REV. 1115 (1955); Levin, Weintraud & Singer, 
The Third Year of Arrangements Under the Bankruptcy Act: Crossroads and 
Signposts, 18 N.Y.U.L.Q. REV. 375 (1941); Comment, 51 YALE L. J. 253 
(1941) ;Rostow and Cutler, Competing Systems of Corporate Reorganization: 
Chapter X and XI of the Bankruptcy Act, 48 YALE L. J. 1334 (1939); 
Weintaub and Levin, Chapter XI Approaches Its Teens, 35 CORNELL L. Q. 725, 
730 (1950). A good history of the Chandler Act and its comparisons with 
assignments and compositions is found in Mulder & Solomon, Effect of the 
Chandler Act Upon General Assignments and Compositions, 87 U. PA. L. REV. 
763 (1939). See also Weinstein. The Debtor Relief Chapters of the Chandler 
Act, 5 U. PITT. L. REv. 1 (1938). 

* Bankruptcy Act § 397. 

* The United States or any state may accept the provisions of an arrange- 
ment dealing with the assumption, settlement or payment of taxes. Bankruptcy 
Act § 397. The debtor is given an income exemption which may accrue for the 
modification or cancellation of indebtedness resulting from the arrangement. 
Bankruptcy Act § 395. The basis of property, other than cash, is reduced by the 
amount scaled down by a arrangement. Bankruptcy Act § 396. 

™ See supra p. 39 
™ In any event, Reshrugeey Act § 366 directs that the court shall confirm 
an arrangement if ‘‘it is for the best interests of creditors and is feasible.’ 

It should be noted that while chapter eleven as well as chapter ten 
is available to corporate debtors, chapter ten is available only to insolvent cor- 
Pporations. 
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may employ chapter ten, it must allege in its petition that relief 
under chapter eleven is inadequate.” In the famous case of 
Securities Comm’n v. U.S. Realty Co.,“ the Supreme Court laid 
down certain rules for the use of chapter ten. The Court held that 
where the corporation has stocks, bonds or other securities which are 
widely held by the public, its only recourse is chapter ten. Sizeable 
amounts of assets or liabilities are not a determinative factor. 
While the choice of chapters certainly does not lend itself to mathe- 
matical certitude, the cases seem to present two rules which may be 
stated with reasonable certainty: (1) chapter ten is required where 
reorganization involves a change or adjustment in the structure of 
an insolvent corporation, with or without an adjustment with un- 
secured creditors, and (2) chapter eleven is the device where the 
corporation seeks only a composition or extension with its unsecured 
creditors, and then only when its stocks and bonds are not so ex- 
tensively held as to make the matter one affected with a public in- 
terest. Just how extensive is “extensive” is still the unsettled prob- 
lem. Since under chapter eleven the question is what “‘is in the best 
interest of creditors,""” one other test may be applicable: does the 
plan give to creditors more than they would receive in liquidation?” 

The use of one chapter or the other may make considerable 
difference to the debtor and the creditors. The use of chapter 
eleven avoids the red tape of the mandatory trustee and the inevit- 
able intervention of the S.E.C.“ Furthermore, chapter eleven 
allows the court toe confirm a plan that is for “the best interests 
of the creditors and is feasible,’""" whereas under chapter ten the 
plan must in addition be “fair and equitable.""* The Supreme 





“ Bankruptcy Act § 130(7). 

™310 U.S. 434 (1940). In this case the debtor had 900,000 shares 
of capital stock listed on the New York Stock Exchange held by 7000 stock- 
holders. The corporation had assets of over $7,000,000 and liabilities of over 
$5,000,000. It had filed under chapter eleven; the Court held that it should 
have filed under chapter ten. 

In re Credit Service, Inc., 30 F. Supp. 878 (D. Md. 1940); In re 
Transvision, Inc., 217 F.2d 243 (2d Cir. 1954). See Note, 49 YALE L. J. 
927 (1940); Levin, Weintraub &% Singer, op. cit. supra note 97. 

Bankruptcy Act § 366. 

In Fleischmann & Devine, Inc. v. Saul Wolfson Dry Goods Co., 299 Fed. 
15 (5th Cir. 1924), the court held that a forty per cent offer to creditors was 
unfair in view of the fact that all of the assets would bring sufficient to warrant 
a payment of sixty per cent. 

Intervention of the S.E.C. is mandatory under chapter ten where the 
amount of debt exceeds $3,000,000. Bankruptcy Act § 172. Under chapter 
eleven the S.E.C. may intervene only for the purpose of challenging the debtor's 
right to file under chapter eleven. Bankruptcy Act § 328. 

* Bankruptcy Act § 366. 

™° Bankruptcy Act § 221(2). 
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Court has interpreted “fair and equitable” as being tantamount 
to the “absolute priority” rule, requiring that creditors must be fully 
paid before any stockholder receives any equities.” 

In any event, the law permits a transfer from one chapter to the 
other if appropriate.” 


CONCLUSION 


1. Where possible the common law composition is the most 
efficient, least expensive and most practicable device to employ 
where rehabilitation is the objective. 

2. If there are recalcitrant creditors who are in the minority, the 
same result can be reached by offering the same composition in the 
plan of arrangement under chapter ten of the Bankruptcy Act. 

3. If the objective is liquidation, a state receivership is the fastest, 
most economical and untainted by bankruptcy. Since it avoids 
bankruptcy, it is usually an easy task to gain the consent of the 
debtor. This procedure is particularly advantageous in liquidating 
a small business. 

4. If, however, the debtor lacks integrity, has given sizeable 
preferences, concealed property, or committed fraud, involuntary 
bankruptcy is the only means of recovering the assets. 

5. Where the debtor is an insolvent corporation of sizeable 
character, with widely held securities, and with property in several 
states, reorganization under chapter ten of the Bankruptcy Act 
is the most expeditious remedy. 





™ Northern Pacific Ry. v. Boyd, 228 U.S. 482 (1913); Group of Inves- 
tors v. Chicago, M., St. P., 6 P. RR., 318 U.S. 523 (1943); Case v. Los 
Angeles Lumber Co., 308 U.S. 106 (1939). The Los Angeles case extended the 
holding of the Boyd case by saying that the ‘‘absolute priority’’ rule was the sole 
measure of fairness applicable, and unless senior interests were fully compensated 
junior interests could not participate. But what is ‘‘fully compensated’? The 
investment along after payment of creditors? The capitalization of earnings? 
The going concern value? 

* Bankruptcy Act § 147 authorizes amendment from chapter ten to chap- 
ter eleven; Bankruptcy Act § 328 permits amendment from chapter eleven to chap- 
ter ten. In both the petition will be deemed to have been originally filed under 
the chapter to which the amendment was directed. 








The Renounceable Will: The Problem of 
the Incompetent Spouse 


LAWRENCE M. FRIEDMAN* 


Many jurisdictions, for a considerable time, have allowed a sur- 
viving wife’ (aside from or in lieu of dower) the right to a specified 
percentage of the estate of her husband upon his death.’ If he dies 
intestate, this share falls to her as a matter of course. Where there 
is a will, however, and the will provides for her in some manner, 
the widow is typically put to an election. She may elect to take 
under the will or renounce it in favor of her statutory share, as she 
chooses. Her silence — if she is silent — will be taken to be an ac- 
ceptance of her husband's plan.* Problems arise, of course, as to the 
time, manner, and mode of election. For example, there may be 
difficulty if the widow’s silence is induced by circumstances beyond 
her control,‘ or if she dies without expressing an opinion.’ Where 
the widow is incompetent, however, all the problems incident upon 
election are heightened. The mechanism of election is geared 
to a normal, competent wife, and to a conscious act of her will. The 
exceptional case of incompetency fits in only very raggedly to the 
scheme. 





* B.A. 1948, J.D. 1951, LL.M. 1953, University of Chicago; Assistant 
Prof. of Law, St. Louis University School of Law. 

*For convenience we will assume throughout this article the death of the 
husband and the incompetency of the wife. This is solely to avoid being tangled 
up in “‘he or she’’ difficulties. Some of the reported cases do involve widowers; 
the remarks to be made here will apply with approximately equal force to such 
cases. 

For obvious reasons, the problems taken up here are most critical in states 
which allow wife to renounce and receive a percentage of her husband's estate 
outright. Pure dower states and community property states play only a very 
small role. 

* See, Phelps, The Widow’s Right of Election in the Estate of Her Husband, 
37 MICH. L. REV. 236 (1938). 

* Occasionally, the widow’s silence will result in the statutory rather than 
the testamentary share being allotted to her. See UTAH CODE ANN. § 74-4-4 
(1953). Some statutes make a distinction between wills that give the widow 
something and wills that give the widow nothing. Silence as to the latter type 
of will means an election against it. See, e.g., WIS. STAT. § 233.14 (1955). 

* See Spruance v. Darlington, 7 Del. Ch. 111, 30 Atl. 663 (1894) (inno- 
cent concealment of will); Petta v. Host, 1 Ill. 2d 293, 115 N.E.2d 881 
(1953) (wife had no notice or knowledge of her husband's death or the pro- 
bate of his will). 

5 Boone’s Rep. v. Boone, 3 H. & McH. (Md.) 95 (1791); In re Hoye’s 
Estate, 158 Minn. 402, 197 N.W. 852 (1924); In re Knofler, 73 Ohio App. 
383, 52 N.E.2d 667 (1943); In re Henderson’s Estate, 176 Kan. 168, 268 
P.2d 941 (1954). 
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These problems, basically, may be reduced to two headings, 
one procedural and one substantive. The procedural problem is 
simply this: election presupposes a competent mind exercising its 
choice directly. There being no such mind in the eyes of the law, 
what becomes of the right of election? If the answer is simply that 
the right is blotted out no further problem arises. But while this 
may once have been the law, it is no longer the case. This being 
so, further procedural questions arise. In whom shall the power 
to elect be vested? How shall the election be expressed? A con- 
sideration of these issues inevitably drags with it an examination 
of the doctrine that the right of election is “personal.” 

The substantive question presupposes a right to elect in some 
agency, even when the wife is incompetent. It raises the further 
problem: on what basis shall the election be made? Obviously, the 
competent wife chooses as she sees fit. Her husband’s wishes, her 
own needs, the needs of her family or her husband’s, the value of 
the statutory and the testamentary provisions, tax considerations, 
sentiment, superstition, even whim may be weighed by her (and 
her attorneys). She may choose rationally or, if she wishes, irration- 
ally and no one can call her to account.’ With the incompetent 
this is not so. The substituted choice is therefore somewhat arti- 
ficial. As a result of this artificiality the law finds itself in a dilem- 
ma which has never been satisfactorily resolved, partly because of 
the intractable nature of the subject matter, partly however by 
reason of blunder. 

As suggested, all difficulty might have been avoided — at least 
in terms of certainty and repose — by a simple, sharp holding that 
an incompetent spouse may neither elect nor be elected for. She 
has no legal mind, and no one else’s is quite good enough. Such 
a holding would let the chips fall where they may. The widow 
would take whatever she could hustle out of her husband’s will, 
together with whatever odds and ends are by statute absolutely in- 
defeasible. This, indeed, is the position taken by many of the 19th 
century American cases.’ Understandably, the rule was considered 





*See note 12 infra. 

***The legislature . . . seems to have remitted the misfortunes of her con- 
dition to the presumed humanity of her husband... .’’ Crenshaw v. Carpenter, 
69 Ala. *572, *575 (1881); Pinkerton v. Sargent, 102 Mass. 568 (1869); 
Heavenridge v. Nelson, 56 Ind. 90 (1877). In the Heavenridge case, the re- 
sult of “‘letting the chips fall where they may,’’ was an election to take under the 
statute. Indiana now allows election on behalf of an incompetent spouse by 
virtue of express statute. IND. ANN. STAT. § 6-304 (1953). A modern case 
goes so far as to hold that the power to renounce the wiil always existed in the 
courts! Battleday’s Guardianship v. Hiestand &% Hiestand, 210 Ind. 208, 1 
N.E.2d 996 (1936). 
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unjust." Nothing prevented a thoughtless husband from pauperiz- 
ing his helpless wife. Whether this represented a real danger or not 
is beyond our competence to judge. The same forces which worked 
toward the right of election in general, worked toward a closing 
of the gap. Thus, rather than leave the wife to be disinherited 
by her own misfortune, the courts and legislatures cast about for 
some substitute means of election that might give the widow a 
vicarious say. Some states passed statutes; courts in some other 
states acted on their own. 

The gap was not filled, in general, by shifting the right to elect 
from the widow to her guardian, although such a shift perhaps 
would have been expected. With an almost deadening uniformity, 
the reported cases have denied the existence of power in the guard- 
ian to make any election for or against the will in the absence 
of statute.’ In fact, if made, such an election is void and can later on 
be set aside by the court.” The grounds for denying the guardian the 
power to elect are various. Early cases, hewing to a strict rule, have 
perhaps been felt to be too binding as precedents. Thus, the matter 
being “settled” that the guardian cannot elect, the later courts 
have been forced to find another agency (the courts themselves) 
to exercise the election. In addition, the widow’s right to renounce, 
we are told, is “personal.” “Personal,” means, primarily, that the 
right does not survive the death of the spouse. This is the majority 
rule and is frozen into the Model Probate Code.” “Personal” can 





*Some courts, while protesting their own helplessness, invited legislative 
reform. “If the case be one strongly appealing for a remedy.’’ said the court 
in Crenshaw v. Carpenter, 69 Ala.* 572,* 575 (1881), “It must be afforded 
by the legislative department, as has been done in many of our sister states.” 

he cases are collected in 74 A.L.R. 452 and 147 A.L.R. 336. See 
in particular Kennedy v. Johnston, 65 Pa. 451 (1870); Lewis v. Lewis, 29 
N.C. *72 (1846); Clark v. Boston Safe Deposit & Trust Co., 116 Me. 450, 
102 Atl. 289 (1917); Wright v. West, 70 Tenn. 78 (1878). 

We will refer throughout to the wife’s representative in incompetency 
as her ‘‘guardian,’’ though usage differs from state to state. The term should 
be understood as equivalent to conservator, committee, or the like, as the juris- 
diction requires. 

*” Heavenridge v. Nelson, 56 Ind. 90 (1877); Pinkerton v. Sargent, 102 
Mass. 568 (1869). Brown v. Hodgdon, 31 Me. 65 (1849), on the other hand, 
holds that a widow's election is merely ‘‘voidable,’’ not “‘void’’ by reason of 
incompetency and it can be ratified later, even by the guardian. This case has 
borne no issue. 

Of course, an election made by a widow who is in fact incompetent is a 
nullity (Brown v. Hodgdon notwithstanding). See Lewis v. Lewis, 29 N.C. 
*72 (1846); Hanchett v. Hill, 316 Mass. 673, 56 N.E.2d 590 (1944); 
Young v. Boardman, 97 Mo. 181, 10 S.W. 48 (1888); Whelan v. McNally, 
277 Mass. 391, 178 N.E. 741 (1931); In re Dellow’s Estate, 286 Mich. 
117, 281 N.W. 559 (1938). 

4 MODEL PROBATE CODE § 37 (1946). 

It is seldom clearly enunciated that there are really four distinct situations 
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also mean that no outsider can force the widow’s hand, for or 
against the will, against her wishes; specifically, that creditors 
cannot compel her to choose the larger benefit. But why the 
“personal” element should answer the question as to power to 
elect is rather unclear; the widow's guardian, after all, would act 
ultimately on her behalf. More solid, perhaps, is the influence 
of history. The guardian (unlike an executor) takes no title to the 
incompetent’s assets; he is a mere agent or “bailiff” of the court 





encompassed in the “‘rule’’: (1) the widow is competent and dies a very 
short time after her husband; (2) the same, but the widow is incompetent; (3) 
the widow is competent, survives for a period extending beyond the time al- 
lowed by statute for election, but does not elect; and (4) the same, but the 
widow is incompetent. Now (3) is a rather clear-cut case, and it has influenced 
all the rest. Even here, if the widow was not told of her rights, or was de- 
frauded, or if the will was hidden or the like, it may be hard to keep the rule 
intact. (See cases, note 4 supra). But these problems would exist whether she 
were alive or dead. Exceptions aside, after the lapse of the statutory time, the 
widow can no longer change her mind; nor can her executor do it for her. 

Case (1) is not quite so easy; but the widow, if she died one minute 
before her husband, would take nothing; it is therefore not too brutal to give 
her nothing if she dies one minute after. To elect, she must survive long enough 
to make up her mind. The closer her date of death is to that of her husband's, 
the easier this rule is to swallow. Case (2) is, practically speaking, the same 
as case (1); the incompetency makes no logical difference. Case (4) is there- 
fore the difficult one. On the one hand, it can be argued that blotting out the 
rights of an incompetent by means of a ‘‘waiver’’ doctrine, or because she is 
“conclusively presumed’’ to accept the will after such a time, is neither realistic 
nor just. Im re Arnold's Estate, 249 Pa. 348, 94 Atl. 1076 (1915) (filing 
was timely; court ordered a delay, and the incompetent died; held, election bar- 
red) perhaps stretches the rule to the breaking point. See also Williamson 
v. Nelson, 62 S.W. 53 (Tenn. Ch. 1901) (allegation widow was held virtual 
prisoner until her death; no recovery). On the other hand, normally there 
are sharp eyes watching over her right to renounce. The widow's guardian 
might stand to gain from a renunciation. He — and his family — are the 
real losers, ordinarily, if she dies without electing. But the converse occasionally 
occurs, and it makes for trouble. Thus, in Mead v. Phillips, 135 F.2d 819 
(D.C. Cir. 1943), the widow’s guardian was her husband’s sister, Katherine. 
Katherine was also co-executrix of the husband’s will, and a residuary legatee 
and remainderman. The court allowed a renunciation of the husband’s will 
by the administratrix of the widow’s estate. Perhaps the court wished to use 
the threat of latter-day renunciation as a weapon against the mischief that 
might be worked by a fiduciary who (like Katherine) occupies inconsistant po- 
sitions. So viewed, the case is at least defensible; but it has very few fellow 
clubmembers. COLO. REV. STAT. § 152-5-5(2) (1953), providing for the ap- 
pointment of some “‘suitable person’’ if the guardian “‘has an adverse interest’’ 
may be a solution. 

™ See, for example, Schoonover v. Osborne, 193 Iowa 474, 187 N.W. 20 
(1922). Similarly, the purpose of election is not to enrich the heirs or estate 
of the widow; which is just another reason for not allowing renunciation post 
mortem. The matter is discussed at p. 415 infra. 

On the other hand, consider Steiniger’s Estate, 5 Pa. D. & C. 472 (1924). 
The wife was in a state institution, as an “‘indigent,’’ when her husband died 
leaving property. No mention was made of the wife in his will. The court 
allowed the state to have a guardian appointed for the wife, renounce the will, 
and reimburse themselves and the county for the costs of her upkeep. For whose 
benefit was this? 
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which has jurisdiction over her affairs.* Discretionary powers are 
not inherent in him. This point of view is in some ways anachronis- 
tic; there is, however, a core of truth in it, and at any rate the 
matter is definitely settled. 

But since the guardian as such has the power to elect only if given 
by statute, the courts have been forced to find in themselves (even 
in the absence of statute) the power to renounce the will.“ Oc- 
casionally it is said that the guardian elects, but the court must look 
on and approve.” More typically the choice is made directly by the 
court itself.” In point of fact, there is little difference between the 
two approaches. Courts being what they are, it is a rare case where 
the prime mover would not be the guardian. 





™ See Kennedy v. Johnston, 65 Pa. 451 (1870); Dorfmeier v. Dorfmeier, 
123 N.E.2d 681 (Ohio 1954). 

*a More difficult has been the question of which court has jurisdiction; 
the probate court or the general court of equity. There is a split of authority, 
with some tendency in the cases to refuse jurisdiction to the probate courts in 
case of doubt. However, since the decedent’s estate will be processed in the 
probate court, that court might, arguably, be preferred. 

™ Mead v. Phillips, 135 F.2d 819 (D.C. Cir. 1943); First National Bank 
v. MacDonald, 100 Fla. 674, 130 So. 596 (1930); In re Estate of Reighard, 
402 Ill. 364, 84 N.E.2d 345 (1949); Andrews v. Bassett, 92 Mich. 449, 52 
N.W. 743 (1892); Carey v. Brown, 194 Minn. 127, 260 N.W. 320 (1935); 
Hardy v. Richards, 98 Miss. 625, 54 So. 76 (1911); Gaster v. Gaster’s Estate, 
90 Neb. 529, 134 N.W. 235 (1912); Bahr v. Cooper, 141 N.J.Eq. 584, 58 
A.2d 604 (1948); Turner v. First Nat'l Bank & Trust Co., 262 P.2d 897 
(Okla. 1953); In re Gerlach’s Estate, 127 Pa. Super. 293, 193 Atl. 467 
(1937); Delevan v. Thom, 244 S.W.2d 551 (Tex. 1951); First Nat'l 
Exchange Bank v. Hughson, 194 Va. 736, 74 S.E.2d 797 (1953). The 
leading case —- at any rate the most influential case —- is Van Steenwych v. 
Washburn, 59 Wis. 483, 17 N.W. 289 (1883). 

The power depends upon a general right of renunciation for all surviving 
spouses, competent or incompetent. But the usual formalities are sometimes 
dispensed with in some particulars. This is plain common sense. Thus, the 
requirement that renunciation must be by a ‘‘written instrument signed by the 
surviving spouse’ does not necessarily apply to an incompetent. Leonhart 
v. Reighard, 409 Ill. 544, 100 N.E.2d 657 (1951). 

* E.g., Hardy v. Richards, 98 Miss. 625, 634, 54 So. 76, 77 (1911): 
“The better authority is that the election may be made by the guardian with 
the sanction of the court.”’ See also Crawford v. Widett, 100 N.H. 115, 121 
A.2d 314 (1956). 

© See, in particular, First Nat’l Bank v. MacDonald, 100 Fla. 674, 130 
So. 596 (1930); Andrews v. Bassett, 92 Mich. 449, 52 N.W. 743 (1892); 
Carey v. Brown, 194 Minn. 127, 260 NW. 320 (1935); First Nat'l Ex- 
change Bank v. Hughson, 194 Va. 736, 74 S.E.2d 797 (1953). In Pennsyl- 
vania, the court directs the guardian to elect, and how to elect. In re Gerlach’s 
Estate, 127 Pa. Super. 293, 193 Atl. 467 (1937); In re Brooke’s Estate, 279 
Pa. 341, 123 Atl. 786 (1924). In New Jersey, the Court fo Chancery has 
the power “‘to instruct the . . . guardian to make an election for the incompetent 
widow and to instruct . . . what election should be made.”” Bahr v. Cooper, 141 
N.J.Eq. 584, 585, 58 A.2d 604, 606 (1948); see Brooklyn Trust Co. 
v. Dais, 122 N.J.Eq. 182, 192 Atl. 849 (1937). 

In at least one case, the conservator refused to renounce the will and the 
court appointed a guardian ad litem to do so. On appeal this was held proper. 
Davis v. Mather, 309 Ill. 284, 141 N.E. 209 (1923). Cf. Gaster v. Gaster’s 
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In many states the problem of the incompetent’s choice is dealt 
with specifically by statute. Some of the statutes seem to have been 
enacted in direct response to the refusal of the local courts to deal 
satisfactorily with the problem. This was true in the middle of the 
19th century when courts were denying the widow any right to be 
elected for” and, more recently, in at least one jurisdiction, as the 
result of a rather stubborn refusal to change course.” More often 
the statutes arise sua sponte. With the exception of the Model 
Probate Code, which covers the situation in one gnomic sentence,” 
there is no uniform legislation and the statutes vary widely. The 
right of an incompetent to be elected for is conceded, but beyond 
that there is little agreement. For example, the New York act does 
not specify the mode of election, or, indeed, who may elect, but 
merely states that the “election herein provided . . . may be made 
on behalf of an incompetent when authorized by the supreme 
court.”” The Maryland statute states that election may be made 
by the “guardian . . . or the Court.” Some statutes seem to vest 
absolute discretion in the widow’s guardian (if there is one) or in 
a guardian ad litem” and probably we should read into these 
statutes a requirement that the court must approve their actions 





Estate, 90 Neb. 529, 534, 134 N.W. 235, 237 (1912); the oral demand 
of a guardian ad litem for the statutory share was held to effect a good renuncia- 
tion since this act was ‘‘treated by the judge as his own act, [and] became so by 
adoption.” 

In Huntington College v. Moore, 5 F. Supp. 541 (D.C. Mich. 1933) a 
guardian filed a renunciation in the probate court on a day when the judge was 
absent. The ‘‘renunciation’’ never came to the attention of the judge, and was 
never approved by him. This renunciation was void. Cf. Crowe v. Fort Greene 
Nat'l Bank, 167 Misc. 100, 3 N.Y.S.2d 513 (1938). 

* For example, Lewis v. Lewis, 29 N.C. *72 (1846), decided in 1846, 
was followed within a few years by a North Carolina statute allowing renuncia- 
tion for an incompetent spouse. See Note, Dissent by an Incompetent Widow 
through her Guardian, 35 N.C. L. REV. 520 (1957). 

* After the decision in Clark v. Boston Safe Deposit & Trust Co., 116 
Me. 450, 102 Atl. 289 (1917), the last decision to announce a complete 
judicial inability to elect, the Maine legislature added the following sentence to 
their renunciation statute: “‘Such election may be made by an insane widow or 
widower by his or her guardian or by a guardian ad litem appointed for the 
purpose.’” ME. REV. STAT. ANN. c. 170, §13 (1954). 

* Section 37: ‘‘. . . if the surviving spouse is incompetent, the court may 
order the guardian of his estate to elect for him.” 

* N.Y. DECED. EsT. LAW § 18 (6). N.C. GEN. STAT. § 30-1 (1950) 
merely states “If the widow be an infant, or insane, she may dissent by her 
guardian.” 

"Mp. ANN. CODE art. 93, § 330 (1957). This election, however, 
is made ‘“‘when authorized by the equity court having jurisdiction of the person 
of said incompetent.”” Id. § 326. 

* UTAH CODE ANN. § 74-4-4 (1953); ME. REV. STAT. ANN. c. 170, 
§ 13 (1954); Wis. STAT. § 233.15 (1) (1955). 
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despite the hiatus.” Many states require some kind of hearing, or 
at least the taking of proof.“ Several states require the appoint- 
ment of a disinterested party, to place a value upon the conflicting 
statutory and testamentary interests.” In Alabama, upon the filing 
of a petition by the guardian or next friend alleging that it would 
be in the widow’s interest to renounce, the probate court has author- 
ity to dissent from the will. However, a hearing must be had; and 
the court must satisfy itself “from the testimony of at least two 
disinterested witnesses” that renunciation of the will would in fact 
be for her benefit.” In lowa, if an affidavit is filed alleging the 
incompetence of the surviving spouse, the court must fix a time 
and place of hearing and appoint a guardian ad litem to represent 
the spouse.” In Massachusetts, the guardian is vested with the right 
to elect, subject to hearing and the approval of the court.” If the 
guardian does not renounce the will, the guardian ad litem (whose 
appointment, for various purposes, is required by statute in all 
cases where the surviving spouse is not competent”) may make 
written demand for such action upon the guardian. If the guard- 





*In Young v. Boardman, 97 Mo. 181, 10 S.W. 48 (1888), the Mis- 
souri court held that a guardian’s election was final. The Missouri statute, 
at that time, provided that the guardian of the person of an incompetent might 
elect ‘‘ in the same manner and with like effect as said ward might do, were she 
capable in law of so electing.’’ But in Primeau v. Primeau, 317 Mo. 828, 297 
S.W. 382 (1927), Missouri construed Young v. Boardman out of existence 
by holding that the rule of that case was confined to “‘legal’’ elections, i.e., elec- 
tions which benefit the widow. A just result, but certainly far-fetched as a 
reading of the earlier case. Dolbeare v. Bowser, 254 Mass. 57, 61-62, 149 N.E. 
626, 628 (1925) is also very instructive. The Massachusetts statute had been 
amended in 1924 to require court approval of the guardian's election. The case 
arose under the unamended statute, but the court was perfectly willing to imply 
a duty of good faith: ‘“The guardian . . . must . . . act solely for the interest 
of ward. If he acts . . . in that of others than his ward, a court of equity may 
declare the waiver to be null and void.’’ This comes right to the brink of a hold- 
ing that court approval is indispensable, with or without a statute saying so. 
On the frailty of an election made without court approval, see also Huntington 
College v. Moore, 5 F. Supp. 541 (D.C. Mich. 1933). 

* E.g., MASS. ANN. LAWS c. 201, § 45 (1955) (guardian may dissent: 
but no dissent is valid until approved by a court after notice and hearing) : 
TENN. CODE ANN. § 31-610 (1956) (court appoints a guardian ad litem and 
hears proof). 

E.g., COLO. REV. STAT. ANN. § 152-5-5 (2) (1953): “If the sur- 
viving spouse is incompetent . . . the conservator, or if there is no conservator 
or if the conservator has an adverse interest, some suitable person appointed by 
the court, [shall] . . . ascertain the value of the benefits of the provision made 
by will and the value of the rights secured by statute... .’’ Similarly, but irre- 
spective of the existence of a guardian, KAN. GEN. STAT. ANN. § 59-2234 
(1949); OHIO REV. CODE § 2107.45 (Anderson 1953). 

* ALA. CODE tit. 61 § 21 (1940). There are no cases; one can only 
wonder what the two “disinterested witnesses’’ are supposed to say. 

*TOWA CODE § 636.26 (1950). 

* MASS. ANN. LAWS c. 201, § 45 (1955). 

* Id., c. 192, § 1B. 
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ian persists in his refusal to renounce the will, the guardian ad litem 
may renounce on his own accord, subject to the same court control.” 
This strikes one as unusually cumbersome. The Model Probate 
Code, section 37, provides that the “right of election .. . is per- 
sonal . . . but if the surviving spouse is incompetent, the court 
may order the guardian of his estate to elect for him.” This pro- 
vision (or some variant) has been adopted in a few jurisdictions.” 

Finally, there are some states which have neither case law nor 
statute to provide a remedy. In most of these states, for one reason 
or another, the problem is not likely to arise.” But the unanimity 
elsewhere leaves little doubt that if the proper case were presented 
these states too would hold that a power exists (most likely in the 
courts) to renounce an unsuitable will on behalf of an incompetent 
widow. Then the crucial remaining question is when should the 
will be renounced, and when should it not? This question has 
proved far harder to answer. 

This problem is primarily one of judges’ law. Some of the statutes 
are completely silent on the question. A few direct the court to 
choose the most “advantageous” alternative for the surviving 
spouse,” or the more “valuable or advantageous”;” or to act in the 
“best interests” of the spouse.“ Such language gives very little 
guidance which can be brought to bear on a particular case. De- 
cisions are not generally much affected by the presence or absence 
of such words. On the other hand, the elaborate New York election 
statute (and to a lesser extent the statute in Massachusetts) while 
not directly dealing with the basis for deciding whether or not 
to renounce, spells out” the rights of the widow in general with such 
particularity as to decide many border-line cases automatically. 
Elsewhere, a kind of common law grows unabated. 

Each case rests on its own fact situation. Nonetheless, there are 





ie., ¢. 20F, §''45. 

™ E.g., ARK. STAT. § 60-505 (1957) (but reading, instead of the final 
clause: ‘“The guardian of the estate of an incompetent . . . may, when author- 
ized by the court . . . elect to take against the will . . .’’); IND. ANN. STAT. 
§ 6-304 (1953) (identical with the Model Probate Code); MoO. ANN. 
STAT. § 474.200 (Supp. 1957) (but reading: ‘‘. . . if the surviving spouse 
is incompetent . . . , his guardian may elect for him with the approval of the 
court, or, on application of an interested person, the court may order his guardian 
to elect for him.’’) 

“See note 1 supra. 

* E.g., COLO. REV. STAT. ANN. § 152-5-5(2) (1953). 

™ KAN. GEN. STAT. ANN. § 59-2234 (1949). 

* E.g., IOWA CODE § 636.26 (1950); ‘‘[I]s better for’; OHIO REV. 
CopE § 2107.45 (Anderson 1953). 

* See discussion infra p. 412 ff. 
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basic designs of fact and of decision, and the courts have reacted 
differently to similar patterns in different places. No real difficulty 
is presented by extreme cases, nor is there any material difference 
in the way such cases are decided from state to state. For example, 
if the wife is left $1, has no money of her own, and the husband 
has a huge estate which he leaves to strangers, clearly no court would 
deny the widow the right to renounce his will. Under any theory 
the wife is entitled to her statutory share.” Similarly, if the statute 
promises the widow one-third of her husband's estate, and the 
husband leaves her all of it, no one even tries to renounce. The law 
is therefore quite adequate to take care of these two polar situations; 
indeed, existent doctrine grew up with them specifically in mind.” 

Furthermore there is normally little chance of dispute in families 
with children. If the widow renounces the will and takes an outright 
share, the children receive their portions almost as certainly as if the 
will had been left intact. If renunciation is disadvantageous tax-wise, 
or for other reasons, the family will see to it that the will is not re- 
nounced. This is so even where the widow has a guardian. The fami- 
ly, after all, either is the guardian or controls the guardian. Perhaps 
the will would be renounced, but the whole matter is simply let to 
slide. No one can complain. The disputed cases, therefore, are of a 
different order. With monotonous regularity the same fact situation 
crops up: husband and wife are childless (or have children, but 
not by each other); the wife is given a life estate in part or all of her 
husband’s property; the statute gives her a right to a percentage 
of the corpus, outright; the widow’s family stands to gain by renun- 
ciation; and the husband’s family stands to lose. Suppose, for exam- 
ple, that H’s will leaves one-third of his estate outright to his nieces 
and nephews, the balance in trust. Trust income is payable to or 
for the benefit of the wife for life, remainder to the same nieces 
and nephews. Suppose further that under the local statute the 
widow has the right to demand one-half of the estate outright; 
she is, moreover, eighty years of age. The “value” of an outright 





** See Steiniger’s Estate, 5 Pa. D. & C. 472 (1924), a case by no means 
free of difficulty; Foster v. Allen, 201 Ga. 348, 40 S.E.2d 57 (1946) (wife 
disinherited by partial invalidity of will; the will was renounced). 

* The widow’s problem is a special one, because by statute she has rights 
independent of the will. Other situations — at first blush analogous — are 
really much easier. Assume a bequest to X on condition he pay Y $5,000.00. 
X is insane and the bequest is worth more than $5,000.00. By all means let X 
accept the bequest on condition. See Trower v. Spady, 117 Va. 173, 83 S.E. 
1049 (1915). Nobody normally turns down legacies. But wives accept less 
than their share every day. 
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bequest is, of course, in some sense greater than the “value”of a life 
income interest in the same amount of corpus. Should the will 
be renounced? 

If we look at the matter with telescopic simplicity, we can group 
the states into two categories, labelled respectively the “majority” 
and “minority” views. Juridictions of a “minority” persuasion are 
said to rest the case for renunciation on a counting of the dollars- 
and-cents valuation of the respective interests — that under the will 
and that under the statute. Allegedly, they ignore any other factors. 
“Majority” states, on the other hand, are supposed to rest their 
decisions on broader grounds, chiefly on a consideration of where 
the best interests of the widow really lie.” In fact the cases do not 
fall neatly into any two such groups. Naturally, no state will ever 
say that the welfare of the surviving spouse is not a factor; indeed, 
all courts, if pressed, would hold that her welfare is a paramount 
consideration. Similarly, no court would ever hold that a widow 
without means should be satisfied with the income from a tiny por- 
tion of the estate, when the statute would vest her with a large in- 
heritance. This is so regardless of what can be argued as to her 
“benefit.” Benefit is not identical with money, but there is, alas, 
a firm correlation. But although the decisions are not neatly divis- 
ible into two camps, one narrowly money-minded, the other not, 
it is true that certain states tend to find that the course of action 
which yields more money is the more advantageous, per se, while 
other courts are not so mercenary. More important is the issue 
of how the dollars should be counted. In terms of our typical 
situation, some states will value a life interest in a trust no higher 
than the present value of the income measured by the widow’s life 
expectancy; other states, so long as the widow is adequately taken 
care of, disregard actuarial factors and would just as soon leave the 
husband’s will in peace. We may, with some accuracy, equate the 
first group with the “minority” states, and the second group with 
the “majority.” In general, the narrow method of computing 
“value” is found in the same courts which adopt the narrow method 
of computing “benefit.” As a result, paradoxically, some states 
which insist that the widow must be given more money, end up by 
giving her what is (practically speaking) less. 

The “minority” view is well illustrated in Ohio, in the recent case 





” For this conventional classification, see e.g., the discussions in First Nat'l 
Bank v. MacDonald, 100 Fla. 675, 130 So. 596 (1930), and in Man- 
ufacturer’s Bank & Trust Co. v. Kunda, 353 Mo. 870, 185 S.W.2d 13 (1945). 
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of In re Callan’s Estate.” William Callan died testate, leaving a gross 
estate of half a million dollars. His widow was 83 years of age and 
incompetent. There were no children. The widow had separate 
property of more than $200,000.00. Under the terms of the will, 
the widow was to receive the income from the residuary estate for 
life, and the evidence showed the value of this residue to be nearly 
$400,000.00. Under the Ohio statute, she could receive upon 
renunciation some $267,000.00 outright. There was evidence that 
husband and wife had drawn up their respective wills as part of one 
common estate plan; his will left one-quarter of the remainder after 
the widow’s life estate to her heirs; her will, on the other hand, 
made no provision for his relatives. Nevertheless, the court affirmed 
a renunciation of the will. The “value” of her interest under the 
will was only $83,900.00; therefore the larger interest must be 
chosen.“ 

Although Ohio's affirmance of the “minority” view is perhaps 
the most striking, other states have reached closely analogous re- 
sults. Emmert v. Hill,“ an Illinois decision, is a case in point. Other 
decisions — for example, in Mississippi,“ New Hampshire,“ and 
Kentucky“ — can also be construed as reaching “minority” results, 
either in terms of their holdings or in terms of the reasoning used. 

The decisions in the “majority” states are characterized by more 
flexibility, with attention paid to a wider range of factors. The 
“majority” viewpoint is perhaps most clearly seen in a line of 





“101 Ohio App. 114, 135 N.E.2d 464 (1956). 

“The lower figure was computed by figuring the present value of the 
residuary income for a woman of 83. Appellant, decedent's sister, argued 
vigorously that the widow was better off in the will, on the grounds that the 
residue, in case of emergency, afforded the ‘‘deepest well’’ or “‘largest reservoir” 
to draw on (see text discussion, infra p. 414). The court replied that if this 
were indeed so, why would appellant make the argument? Whereas ‘‘her con- 
tention . . . is being made because appellant believes it is in her own interests, 
rather than that of the widow."’ Id. at 469. The court might have asked the 
purity of appellee's motives as well. 

“226 Ill. App. 1 (1922). 

“ Hardy v. Richards, 98 Miss. 625, 54 So. 76 (1911). 

“ Morse v. Trentini, 100 N.H. 153, 121 A.2d 563 (1956). 

“Ramsey v. Ramsey, 243 Ky. 202, 47 S.W.2d 1059 (1932). See also 
Miller v. Keown, 176 Ky. 117, 195 S.W. 430 (1917), a more defensible case. 
Perhaps Kansas should also be classified as a ‘‘minority’’ state, on 
bases of In re Estate of Henderson, 176 Kan. 168, 268 P.2d 941 (1954). The 
surviving husband was completely disinherited; the will was renounced after 
his death, but the reasoning has a distinct “‘minority’’ flavor. If so, there is an 
irony here. The Kansas statute was amended prior to Henderson, for the specific 
purpose of bringing the state in line with the “‘majority’’ view. See note to 
KAN. GEN. STAT. ANN. § 59-2234 (1949): “‘The words of former law 
‘more valuable and advantageous’ changed to ‘more valuable or advantageous. 
Reasons for the change are to be found in the very able opinion of Van Steenwyck 

v. Washburn... .” 
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Pennsylvania cases. The surviving husband in Stockton’s Estate,“ 
which may be selected as typical, was 86 years old, and had an in- 
come of his own. Under his wife’s will, he would receive the income 
for life from her real estate, but nothing more. However, this in- 
come would in fact be greater than the income from the statutory 
share available in Pennsylvania upon renunciation. The Pennsyl- 
vania court refused to renounce the will, stating that the “leaning 
of the law” is in its favor.“ Similar language and comparable re- 
sults can be found in other Pennsylvania cases.“ In an important 
Florida decision,” decedent's will was upheld even though the wife 
was given, out of a two million dollar estate, nothing more than 
a house and an income of $20,000.00 a year. The contents of 
the will were known to and approved by the wife before she was 
adjudicated incompetent. In an Iowa case, the court declared that 
although a life estate “ is ordinarily of much less value than a fee,” 
nevertheless, as far as an incompetent widow is concerned, this 
factor is less crucial: “whatever property is awarded . . . must be 
controlled and managed by someone for her.’™ Holdings more or 
less similar in import to those cited above can be adduced for 





“311 Pa. 189, 166 Atl. 648 (1933). 

“Id. at 191, 166 Atl. at 648. 

“ Crozier’s Appeal, 90 Pa. 384 (1879); In re Bringhurst, 250 Pa. 9, 95 
Atl. 320 (1915); In re Brooke’s Estate, 279 Pa. 341, 123 Atl. 786 (1924); 
Miller’s Estate, 9 Pa. D. & C. 657 (1927). See also In re Harris, 351 Pa. 368, 
383, 41 A.2d 715, 722 (1945), where refusal to renounce was affirmed, the 
court saying that if the wife’s ‘‘wants are otherwise adequately supplied, it does 
not follow .. . that she would file an election to take against his will 
.... [T]he court . . . should not be controlled by mere mathematical calcula- 
tions.” 

In In re German, 318 Pa. 200, 178 Atl. 38 (1935), to be sure, the will 
was renounced; but the widow was only 44 years old and the testamentary pro- 
visions very skimpy. The court goes about its business in its cleanest ‘‘majority”’ 
-rule way; the widow’s personal estate is examined (a mere thousand dollars), 
and the income yields of both alternatives are compared. The will had no emer- 
gency power. 

In re Brindle’s Estate, 360 Pa. 53, 60 A.2d 1 (1948) is not in point, 
but the principle is difficult to reconcile with the other Pennsylvania cases. 
An incompetent brother of the testatrix was left the income from the entire 
estate for life, with power over principal. The remainder went to ‘“‘strangers 
to the blood.”” Certain cousins procured the appointment of a guardian ad litem 
for the brother, for the sole purpose of contesting the will. This course of action 
was approved by the court, despite the fact that the brother had nothing but 
trouble to gain from a will cotnest. 

© First Nat’l Bank v. MacDonald, 100 Fla. 674, 130 So. (1930). 

* In re Estate of Kees, 239 Iowa 287, 293, 31 N.W.2d 380, 383 (1948). 
The Kees case undid the results of the only previous Iowa case, In re Stevens, 
163 Iowa 364, 144 N.W. 644 (1913), in which the will was renounced. The 
court there was not ‘‘sure that the value of her estate after death is not proper 
matter for consideration.’” Id. at 370, 144 N.W. at 646. Except for Mead 
v. Phillips, 135 F.2d 819 (D.C. Cir. 1943), everybody else is sure — the other 


way. 
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a number of other jurisdictions; the “majority” camp probably 
includes at least Arkansas,“ Minnesota,* Missouri,“ Oklaho- 
ma,* Tennessee,” Texas,” Utah,” and Wisconsin.” In addition 
New York must be classified as a “majority” state, at least in prac- 
tice, because of the interesting New York statutory provisions. 
In New York, the wife has a right to elect to take one-half of her 
husband’s estate.” If, however, the will makes her the life bene- 
ficiary of a trust, or vests her with a legal life estate, she may not 
receive more than $2500.00 outright upon renunciation. The trust 
or legal life estate cannot be disturbed if the value of the total pro- 
visions for her benefit are equal to one-half of the estate, computing 
the corpus at the market value rather than at the present value 
of the income rights." If the total benefits under the will as so 
computed amount to less than one-half of the estate, the right 
to renounce is only operative as to the deficiency.“ As a result 
of this statutory plan, “majority rule” decisions will be automatical- 
ly reached in most cases. For cases not covered by the statute, how- 
ever, the evidence of the New York decisions is rather murky.” 





5? Jeffcoat v. Harper, 224 Ark. 778, 276 S.W.2d 429 (1955). 
® Carey v. Brown, 194 Minn. 127, 260 N.W. 321 (1935); State ex rel. 
Percy v. Hunt, 88 Minn. 404, 93 N.W. 314 (1903). In the latter case the 


court remarked: “‘It is to be presumed that . . . husband and wife had con- 
sulted with each other... and... that this will was made. . . if not after 
actual consultation . . . at least with a view of meeting her wishes in respect 
to the property . . . . The question cannot be determined alone by deciding 


what the survivor would do if sane because such a condition is impossible.” 
Id. at 412, 93 N.W. at 317. 

™ Manufacturer's Bank & Trust Co. v. Kunda, 353 Mo. 870, 185 S.W.2d 
13 (1945), following the important case of Estate of Connor, 254 Mo. 65, 
162 S.W. 252 (1914). In the Connor case, the court upheld the will, char- 
acterizing the efforts of the wife’s blood relatives to have the will renounced 
as a “‘grab for cash, rather than an earnest and sincere appeal to a court of con- 
science.”” Id. at 73, 162 S.W. at 253. For the prior Missouri law, see note 
23 supra. 

% Turner v. First Nat'l Bank & Trust Co. 262 P.2d 897 (Okla. 1953). 

% Hamilton Nat’! Bank v. Haynes, 180 Tenn. 247, 174 S.W.2d 39 
(1943); Williamson v. Nelson, 62 S.W. 53 (Tenn. Ch. 1901). 

* Delevan v. Thom, 244 S.W.2d 551 (Tex. 1951). 

In re Hansen’s Guardianship, 67 Utah 256, 247 Pac. 481 (1926). 

Van Steenwyck v. Washburn, 59 Wis. 483, 509, 17 N.W. 289, 295 
(1883). The court remarked that “if the court must elect for the widow the 
more valuable interest, without reference to any other consideration, then it 
really will exercise no discretion.’’ The widow's family then sought to renounce 
in Minnesota, where testator owned some land. This attempt failed; the Min- 
nesota court felt itself bound by the ruling in its sister state. Jn re Washburn 
v. Van Steenwyck, 32 Minn. 336, 20 N.W. 324 (1884). For a similar hold- 
ing see Philadelphia Trust Safe Deposit & Ins. Co. v. Allison, 108 Me. 330, 
80 Atl. 833 (1911). 

® N.Y. DECED. EsT. LAW § 18 (1) (a). 

“Id. § 18 (1) (d), (e) and (g). 

“Id. § 18 (1) (f). 

® For example, problems have arisen under the New York provision that 
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Massachusetts has a statute which, to a lesser extent than New 
York, also operates to reach “majority” results automatically. The 
statute sharply limits the widow’s right to renounce in large 
estates. If the widow’s statutory portion would be more than 
$10,000.00 the widow will receive, on renunciation, no more than 
$10,000.00 outright. The rest of her share will be held in trust for 
her.“ Like the New York statute, the Massachusetts act guarantees 
the solution of the most troublesome cases along “‘majority” lines. 
Furthermore, there is good evidence that Massachusetts, apart from 
its statute, has its heart on the “majority” side. In an important 
case, the court went so far as to hold a renunciation null and void 
where the incompetent husband, given the entire income and the 
right to use principal, was dying at the time of the renunciation.” 

In summary, of the states which have ruled on the question at all, 
the majortiy have followed the approach typified in the Pennsyl- 
vania cases and a minority cling to the stricter view. There is, of 
course, a large group of uncommitted jurisdictions. Some of these 
are not likely to commit themselves, for reasons already noted. 
Others have been faced with questions of whether or not to allow 
an incompetent to renounce, but cannot be characterized either 
way because the facts of the cases were such that it is unfair to pin 





gifts to charity may not exceed one-half of the estate, where the testator leaves 
behind a ‘‘natural object’’ of his “‘bounty.’’ Jd. § 17. Invoking this provision 
casts a portion of the estate into intestacy, thus generally passing outright to the 
wife. But what should be done if the wife is incompetent? Application of 
Franklin Nat'l Bank, 4 Misc. 2d 410, 147 N.Y.S.2d 572, 575 (1955) gives 
one answer. Here the entire remainder was left to charity. Only the wife could 
contest, but the court felt ‘“‘she would not wish to . . . because it would run 
counter to her wishes as expressed in her own will, [and] . . . would result 
... [in] no practical benefit to herself.’’ On the other hand, In re Hills, 157 
Misc. 109, 112, 283 N.Y.S. 733, 736 (1934) takes the opposite approach. 
The widow was 84 years of age; the ‘“‘mathematical difference’’ between the 
benefits under the will, and the benefits on invoking § 17 (about $100,000.00 
— the difference between $200,000.00 and $300,000.00) was too much for 
the court to resist. The fact that the widow did not need the money was not 
controlling: “Every widow . . . may accept the benefit of the public of the 
public policy of the state.’” An odd point of view. 

“ MASS. ANN. LAWS c. 191 § 15 (1955). 

* Dolbeare v. Bowser, 254 Mass. 57, 60, 149 N.E. 626, 627 (1925). 
The court threw out the renunciation; the guardian had not acted in ‘‘good 
faith,” but ‘fraudulently for the purpose of increasing the estate of his ward in 
which he expected to share... .’’ The language of the court is rash, but the 
result is sound. 

MIss. CODE ANN. § 670 (1956) is worthy of note, in addition to the 
New York and Massachusetts statutes. It avoids at least one troublesome area: 
“In case the wife have a separate property at the time of the death of her husband, 


equal in value to what would be her lawful portion . . . and he have made a 
will, she shall not be at liberty to . . . dissent to the will... . [I]f her 
sei © property be not equal in value... she may .. . dissent. . . and 


. have the deficiency made up to her. . 
See also Alternate § 32, MODEL PROBATE CODE (1949). 
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labels on the holdings.” In these states the question is still open. 

One hesitates to recommend whole-heartedly either course, al- 
though the “minority” rule is, in this writer’s opinion, the leakier 
of the two boats. The “minority” decisions rest on a number of 
more or less obvious fallacies. The most glaring one is the idea 
that it makes a difference to the incompetent widow whether she 
holds things in fee or does not. In neither case can she control the 
corpus, nor derive any benefit from it, except by way of necessity. 
Valuing the beneficial interest in a trust as the “minority” states do 
— that is, by computing the present value of the income right, 
based on the widow’s life expectancy — runs exactly inverse to 
reality. The older the widow is, the less the life estate is worth 
in this computation. And yet — being brutally frank — the older 
she is, the less corpus she is apt to require in her lifetime. Testa- 
mentary trusts, it must be remembered, often contain a provision 
for the invasion of principal in. case of emergency. Where such 
an emergency power exists, the trust is even more obviously equiva- 
lent to outright ownership as far as the incompetent is concerned. 
But the force of the emergency power is rarely recognized in court. 
Further, if the testamentary trust has (a) an emergency power, and 
(b) consists of the entire estate or a really substantial portion, note 
that the widow may, if necessary, avail herself of the entire estate 
(or portion). Yet the “value” of this trust for an old woman is very 
little, as the “minority” states reckon things. If as a result of re- 
nunciation the widow receives one-half or one-third of the principal 
outright, the “value” of her share increases, but she has really less 
money to draw on if she absolutely needs it. Yet only the “majority” 
states give any weight to this theory of the “deepest reservoir.”” 

Of course, property owned in fee can be disposed of as the owner 
wishes, and this is a valuable privilege. But an incompetent cannot 
sell or give away property nor even make or change a will. The law 
freezes an incompetent’s estate plan as of the time she becomes in- 
competent. Afterwards, only her husband has the power to dispose 
of their joint fortune. (“Joint” not in terms of “title”, but in the 
sense that the property of husband and wife is generally inter- 





* E.g., Georgia, judging by Foster v. Allen, 201 Ga. 348, 40 S.E.2d. 57 
(1946). The will made provision for the widow, but the devise was vitiated 
by technical defects. The widow — prior to being declared incompetent — was 
induced to sign away her rights to her stepchildren. The will was renounced. 
Either approach, given such facts, would have reached this result. 

* See In re Brooke's Estate, 279 Pa. 341, 123 Atl. 786 (1924). State 
ex rel. Percy v. Hunt, 88 Minn. 404, 93 N.W. 314 (1903). For the attitude 
of the “‘minority’’ states, see In re Callan’s Estate, 101 Ohio App. 114, 135 
N.E.2d 464 (1956). 
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changeable.) The power to dispose (on the part of the husband) 
is limited by law, but it is none the less real. The “minority” states 
would freeze, to that extent, his plan as well,” without relation to 
how well his wife is provided for. 

But a surviving spouse — a few states tell us — has the right to 
enrich her own heirs if she wishes; and this “right” is worthy of re- 
cognition.” But this “right,” so-called, is hedged about by condi- 
tions. If the wife predeceases her husband, or (in the majority of 
jurisdictions)” dies before renouncing, the “right” to give away her 
husband’s money dies with her. Would it be any more unjust to dis- 
enfranchise the widow’s heirs if she becomes incompetent? On the 
contrary, some courts have unjustly enriched those heirs in the teeth 
of good evidence that the wife, if competent, would never have left 
them a nickel.” 

We are told that the same choice is to be made that the widow 
would make if competent.” On the surface this seems very reason- 
able. But the fact is she is not competent; competent is not incom- 
petent, and the difference may go to the heart of the matter. If com- 
petent, she might (if she wished) take all her own money and spend 
it at the races; that is entirely her own business. But if she is in- 
competent, her money must be prudently invested, not because she 
would do so (she would probably not; how many people are pru- 
dent?) but because of a positive rule of law. Similarly, her election 
must be based on policy, on doctrine, and not on her purely hypo- 
thetical present intent. One might more sensibly argue, as some 
“majority” states have done, that if any “intent” should be honored, 
let it be a real intent — her prior, clearly expressed intent (if any) 
to abide by her husband’s will. 

Also, the incompetent may become sui juris. She might then 
reinstate her husband’s plan. True, but in large estates that would 
entail a gift tax for no good purpose. Surely it is the rare case 
when the widow recovers her sanity. If she is 90, and has been 
institutionalized for 30 years, one might as well forget about the 





“Subject, of course, to the husband’s power to strip his estate inter vivos. 

In re Stevens, 163 Iowa 364, 144 N.W. 644 (1913); Mead v. Phillips, 
135 F.2d 819 (D.C. Cir. 1943). 

” Petta v. Host, 1 Ill. 2d 293, 115 N.E.2d 881 (1953); Boone v. Boone, 
oa asa 95 (Md. 1791); Hoye’s Estate, 158 Minn. 402, 197 N.W. 

" E.g., Emmert v. Hill, 226 Ill. App. 1 (1922). 

™See In re Estate of Andrews, 92 Mich. 449, 456, 52 N.W. 743, 745 
(1892) ; the guardian was told by the court that he ‘should, as guardian, do as 
he would were he such widow.’ The court also remarked that ‘Pecuniary 
advantages are rarely waived.” 
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possibility. If the widow is younger and might see better days, why 
not preserve her right to renounce if feasible, and to the extent 
feasible, until those better days?” It is easy to wait when the widow's 
disability is by reason of minority.” In the rare, proper case, why 
not do the same for the incompetent? Of course, this approach 
“unsettles land titles,” a horrible bugaboo; perhaps they might just 
as well remain unsettled for a while. The situation is simply not 
common enough to be dangerous. 

A second fallacy infecting chiefly, but not exclusively, the “minor- 
ity” states is the notion that the major cause of the difficulty is 
greed or fraud on the part of the husband. The hard cases arise 
out of nothing of the sort. Cruel husbands exist, no doubt, in suf- 
ficient quantity; but, as we have seen, clear testamentary neglect 
is easily handled by both “majority” and “minority” states. In the 
reported cases, a fair reading of the wills under attack leads to the 
conclusion that they were drafted on the assumption that their 
plans were beneficial, not harmful, to the wife. The apparent 
“cruelty” may be nothing more than careful planning; she may 
be wealthy in her own right; she may be the beneficiary of an ample 
inter vivos trust arrangement;” or she may be fully covered by in- 





™ This course was suggested in Vanderlinde v. Bankers Trust Co., 270 
Mich. 599, 606, 259 N.W. 337, 339 (1935), by way of dictum: “Where a 
wife is . . . incompetent, she does not lose the right of election but it may remain 
in abeyance until her restoration to competency. During her incompetency, elec- 
tion cannot be made by her guardian alone but . . . only upon authority of the 
court... .’’ If the will, for example, sets up a trust, why not allow it to 
stand? If the widow regains her senses, she could then take her outright share, 
making the necessary adjustments. Of course this would raise tax and other 
problems. But the problems are not insuperable. 

™ See Wooten v. Hardy, 221 Ky. 338, 298 S.W. 963 (1927) (election by 
a daughter) ; Moorman v. Louisville Trust Co., 181 Ky. 566, 205 S.W. 564 
(1918) (election of minor child) for examples of the treatment of minor 
legatees put to election. Normally the approach taken in Boughton v. Boughton, 
2 Ves. Sr. 12, 28 Eng. Rep. 8 (1750), postponing the minor’s election until 
he comes of age, is not taken. A choice is made on the spot, according to the 
child’s best interests. See Ebrington v. Ebrington, 5 Maddock 117, 56 Eng. 
Rep. 839 (1820). A certain flexibility can be detected in such cases as Crowe 
v. Fort Greene Nat’l Bank, 167 Misc. 100, 3 N.Y.S.2d 513 (1938). A minor 
spouse was allowed to repudiate her alleged election on the day she reached 
majority; the case may easily rest, however, on other grounds. 

™ Notice how ineffective present doctrine is in a converse situation, such 
as Keran v. Carter, 132 Md. 577, 104 Atl. 530 (1918). The husband trans- 
ferred closely-held stock, retaining a life income interest. The remainder was 
vested in a hospital for crippled children; other stock was to be held for the bene- 
fit of his children. Under the will, his incompetent wife was left the income from 
a fund of $20,000.00. The court felt she was amply provided for, and the 
inter vivos transactions were by no means fraudulent. How could a man be 
accused of defrauding his wife when he was so solicitous of crippled children 
the court asked? To an impartial eye it would seem that the thrust of the inter 
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surance proceeds. If competent, of course, she could renounce her 
husband’s will in any event. But obviously the wills are often 
drafted on the assumption that she would not renounce, and ordi- 
narily she does not. Often the wife may have been consulted on her 
husband’s will. In well-to-do families without children, parallel 
wills with each spouse disinheriting the other are commonplace. 
Evidence could easily be taken to ascertain the wife’s “intent” 
if that is relevant. The lawyer who drafted the husband’s will could 
testify. The wife’s own will, if there is one, can be made to speak. 
In some of the “majority” states this has been done,” but the 
“minority” jurisdictions hang back.” In those states, woe unto the 
estate planner if one of the parties to the plan thereafter loses 
touch.” 

The “majority” decisions are less obviously wrong; admitted- 
ly most reported cases reach reasonable results. But it takes 
so long. In the typical situation which reaches an appeal court, 
the husband and wife are childless, and the real parties in interest 
are the opposing sets of relatives. The dispute begins when the 
guardian files a renunciation; it is generally in him that case 
law and statute have vested this initiative. The court disposes, 
but the guardian proposes. On appeal, justice normally triumphs, 
but obviously at the expense of time and attorneys’ fees.” The point 
is that the guardian should not be the party to choose not only how 
to act, but whether to act. If the guardian is a relative of decedent 
(the rare case), he may simply neglect to apply to the court for 





vivos plan was to disinherit the wife. The crippled children are only a side- 
issue. Perhaps the husband's motives are irrelevant; perhaps we need an escape 
valve of this sort. But the problems should at least be honestly faced. 

* E.g., Turner v. First Nat'l Bank & Trust Co., 262 P.2d 897 (Okla. 
1953); First Nat'l Bank v. MacDonald, 100 Fla. 674, 130 So. 596 (1930). 

™ A horrible example is Emmert v. Hill, 226 Ill. App. 1 (1922). 

If the wife is incompetent at the time her husband’s will is drafted, her 
intent is meaningless, obviously. Nonetheless, evidence of her opinion should 
be allowed if she was competent when the will was drawn. In a surprising num- 
ber of reported cases, the widow is declared incompetent only after her husband's 
death. A suspicious mind will draw the necessary inferences. 

™Kohnstamm v. Pedrick, 66 F. Supp. 410 (S.D.N.Y. 1946) is very 
suggestive. This was a tax case; the incompetent widower had died, and the 
executor wondered if he might deduct the expenses of the incompetent in filing 
for instruction whether to renounce the wife’s New York will. (He could.) 
The wife gave her husband nothing more than a contingent remainder interest 
in her estate. The court appointed three special guardians, one for the incompetent, 
one for decedent’s granddaughter, one for ‘‘certain unborn issue.’” Each guardian 
filed a report. The will was sustained. By order of court, each guardian was 
allowed a fee of $3.000.00; attorney for the husband’s committee was allowed 
$4,500.00 more. Total expenses, including disbursements, amounted to 
$13,562.65. The estate was valued at about $600,000.00. Percentage-wise, 
the cost was not large, but still it was substantial. 
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instructions. If he waits until the incompetent dies, in most states 
he will have shut the door forever on the widow’s rights.” Usually 
the guardian is a close relation of the incompetent and stands to 
gain, personally or through his family, from a renunciation. Since 
the guardian loses nothing by an attempt to renounce, he must be 
sorely tempted to try whether justified or not." Where the guard- 
ian is a trust company, the partiality is not so transparent, but none 
the less real. The natural timidity of corporate fiduciaries would 
lead, if nothing else were involved, to a stab at renunciation when- 
ever there is any argument for it whatsoever.” The guardian can 
be criticized, after all, only for not trying, never for trying. In ad- 
dition, the situation is dominated by those same relatives of the 
widow who will ultimately succeed (they fondly hope) to whatever 
can be scooped into her estate. These relatives are responsible for 
the trust company’s appointment in the first place; counsel for the 
company is their counsel; they control the fees; and they can be ex- 
pected to force the company to resign if things are not handled the 
way they wish.” 

Perhaps it would be best, in all cases where a surviving spouse 
is incompetent, to require investigation and decision on the prob- 
lem of election by the court on its own motion. In many jurisdic- 
tions the probate courts (or courts of equity) are not well organized 
for this job. But if the rule were laid down by statute or otherwise, 
that the right to elect survives until passed on by the court, interest- 
ed parties can be relied upon to bring the matter to a head. The 
natural instinct for money automatically tends in this direction. 
A mechanism can be easily worked out. There is no reason why 
the adjudication should present any greater problems than the in- 
ventory or a widow's award. 

Perhaps the difficulty is partly due to the fact that the election 





See In re Iwinski’s Estate, 77 N.E.2d 375 (Ohio Ct. App. 1947). 
Here the guardian was a member of decedent’s family; he waited for two years 
(longer than the statutory time limit) before filing for renunciation. The 
right to renounce had vanished. The wife oe died by the hand of her insane 
husband, which might have influenced the cou 

™ The court in Morse v. Trentini, 100 N. H. 153, 121 A.2d 563 (1956); 
delivered itself of the following: ‘‘It is familiar doctrine that a court of equity 
may not substitute its judgment for that of a fiduciary in exercising his dis- 
cretion.” Jd. at 156, 121 A.2d at 565. An odd position. Isn’t the Anglo- 
American attitude more aptly summed up by saying that the judgments of a 
fiduciary are always to be carefully scrutinized? Morse v. Trentini, however, 
is by no means typical. 

* Not always. See In re Brooke's Estate, 279 Pa. 341, 123 Atl. 786 
(1924). 

* On the other hand, if the decedent had procured the appointment of the 
guardian, the guardian may prove intractable the other way. 
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issue is framed in black-and-white terms, ~ renounce or retain the 
will intact. There is no middle ground. Of course, the competent 
widow has the same narrow choice — on the surface. Nonetheless, 
a slightly disgruntled widow can negotiate with her husband’s heirs, 
and some arrangement can often be hammered out either in or out 
of court. But no one can buy off an incompetent. There is only one 
reported case in which a kind of settlement was propounded by the 
husband’s family.“ The results there, however, are not hopeful. 
The lower court was amenable, but the appeal court held not only 
that the settlement was unfair,* but also that the law allows no such 
doings.” The thing must be fought, therefore, with no holds barred; 
and with the stakes (and the costs) running high. 

And the costs are high. There are, first of all, the costs of litiga- 
tion — including, perhaps, the costs of an idle clique of guardians- 
ad-litem. If the will ultimately falls, the widow may be saddled with 
the additional expense of a guardianship estate. The will might 
have set up one catch-all trust for the widow (and any other bene- 
ficiaries), perhaps under the supervision of a trust company. After 
a successful renunciation, property will be vested in the widow out- 
right. This must be managed for her; if she has no other non-trust 
property of her own, a guardianship estate is required which results 
in more costs, additional (probably annual) attorney’s fees, court 
expenses, and the like. If the corpus is substantial and the guardian 
an individual, he will probably shift some of his ministerial duties 
onto a trust company — for a price. The trust company might just 
possibly be the same one appointed in the will; an exquisite irony. 
This heavy-handedness and fuss, and the extra cost burden, are 
often precisely what the testator wished to avoid. 

Added complexity is injected into the picture by the federal 
estate tax syndrome, and, to a lesser extent, by the local death taxes. 
Obviously, a careful tax program is basic to every estate plan of any 
magnitude. Most of our cases, however, ignore the tax aspects 





(iessh Nat’l Exchange Bank v. Hughson, 194 Va. 736, 74 S.E.2d 797 

Not an unreasonable holding. Two judges, who dissented from the 
broad sweep of the majority opinion, nevertheless conceded that the heirs’ plan 
was probably inadequate. 

We have been cited to no authority . . . which permits . . . a court 
of equity to accept or enter into a business arrangement or contract which 
neither renounces the provisions of the will, nor allows them to operate as drawn 
by the testator . . . . [That would be] barter and trading on or with the 
estate left by the testator... .’’ First Nat’l Exchange Bank v. Hughson, 194 Va. 
736, 751, 74 S.E.2d 797, 807 (1953). The decision is criticized for this 
attitude in a note found at 39 VA. L. REV. 717 (1953). 
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completely.” This is understandable, since the local courts are not 
the proper forum for the exploration of tax mysteries. But in some 
cases, it is inexcusable. For one thing, the estate tax sometimes 
explains why husband and wife seem to be disinheriting each other 
— to save taxes. A childless husband and wife with relatively equal 
fortunes can best leave their money to their respective families 
by ignoring each other in their wills.“ The same thing can be accom- 
plished by parallel wills leaving everything to the spouse if living, 
or if not, then one-half to each family. This “plan” neatly sidesteps 
the election issue. But — given roughly equal estates — its tax cost 
may be enormous,” and the state death taxes would add insult to 
injury. Typically, their rates increase in proportion to the remote- 
ness of the inheriting blood.” Bequests to in-laws can prove very 
costly. No attorney would recomend this “plan,” therefore, without 
some special reason. Yet there are few states (if indeed there are 
any) which can be counted on to sustain a will which leaves the 
wife nothing, no matter how wealthy she may be. We have noted 
a few such decisions, but they were painfully arrived at. At best, 
the will stands only after a battle. More typically, the destruction 
of the estate plan is heaped onto the family’s personal tragedies. 

Often, of course, the mutual disinheritance plan is not used by 
the testators. Perhaps the estates are not large enough to warrant 
it, or the wife may simply need the additional income. Other plans 
will be adopted, but they are not much safer. One such plan, very 
commonly adopted, may involve a life-trust for the wife, remainder 
to the heirs of the husband (or the heirs of both, equally). But 





* Some do consider it; see, e.g., First Nat'l Exchange Bank v. Hughson, 
194 Va. 736, 74 S.E.2d 797 (1953); In re Harris, 351 Pa. 368, 41 A.2d 
715 (1945). 

In wealthy families, if the wife is richer than her husband (for example), 
what might be saved by a posible marital deduction in his estate may be more 
than eaten up by the higher tax bracket on hers. 

® For example, assume that H and W each have, at H’s death, adjusted 
gross estates of $320,000.00. The tax impact is as follows: half of H's estate 
would qualify for the marital deduction; his taxable estate (after exemptions) 
would be $100,000.00; the tax is $20,700.00. At W’s death (ignoring any 
possible credit for previously taxed property, and any increase or decrease in the 
value of the assets), she would leave a taxable estate of $580,000.00. The tax 
on this is $173,700; on both estates, $194,400.00. If the spouses had ignored 
each other completely in their wills, the total tax on both estates would be only 
$137,800.00 — a difference of over $50,000.00. The credit for state death 
taxes (INT. REV. CODE of 1954, § 2011) and the state taxes themselves have 
been disregarded; normally they would not alter the general picture. 

See, for example, ILL. ANN. STAT. c. 120 § 375 (Smith-Hurd 1954). 
The difference in Illinois between the tax treatment of a close relation and the 
treatment of a “‘stranger’’ is considerable. A son (for example) takes $20,000.00 
tax-free; the initial tax rate is 2%; the maximum 14%. For strangers (which 
includes most in-laws) the exemption is a mere $100.00; the tax rate starts 
at 10% and goes to 30%. 
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in a “minority” state, this tax-saving device” is as dangerous as out- 
right disinheritance. Of course, occasionally, renunciation may 
actually lessen the federal estate tax burden. This occurs — ac- 
cidentally — if a life interest in trust is replaced by an outright 
bequest qualifying for a marital deduction.” But if the wife is richer 
than her husband this gain is in fact a loss. Any savings in taxes 
is, naturally, irrelevant to the husband’s heirs, who thereby lose 
money. It hardly needs to be said, moreover, that an estate plan 
which makes no provision for a marital deduction probably does 
so for some good reason. 

An additional word needs to be said about the marital deduction, 
a relatively recent beast in the tax zoo which has occasioned a whole- 
sale reshuffling of will plans. Its impact on the doctrines here dis- 
cussed is largely unexplored. Very commonly, the husband’s will 
now sets up a so-called “marital deduction trust” — that is, a qual- 
ified life estate in trust for the wife’s benefit, remainder as she may 
appoint, or (less usually) remainder to her estate.” In the “minor- 
ity” states, there is at least a theoretical danger that such a trust 
might be valued at something less than 100 per cent of the market 
value of the corpus.“ If, under local law, the renouncing wife 
receives a portion of the estate outright, and if this share is less than 
one-half of the estate, the estate’s tax burden is increased, heaping 
new woes on the heads of the remaindermen.” In addition, some- 
times the wife has a will already drawn provisionally exercising her 
power of appointment. If the power is there exercised in favor 
of persons other than her residuary legatees, we have not one but 
two estate plans frustrated. Being incompetent, she can of course 
salvage nothing from the wreckage. 

The marital deduction trust, at least in one common form, hides 
still another trap. We have noted the unwillingness of courts to go 
beyond the four corners of the will, in their search for election 





" Tax-saving, of course, because there is but one taxable event — the 
death of the husband — rather than two. 

“INT. REV. CODE of 1954, § 2056. 

"Id. § 2056 (b) (5). 

“No case has been found valuing a power of appointment for purposes 
of a decision whether to renounce. But the occasional unwillingness to consider 
the ‘‘value’’ of an emergency power [see, eq., In re Callan’s Estate, 101 Ohio 
App. 114, 135 N.E. 2d 464 (1956)] suggests that the danger is real. 

* Property qualifying for marital deduction is measured by the value of the 
corpus, not the commuted value of the income. Technically speaking, if the 
widow has a power of appointment there are no ‘‘remaindermen,”’ but the 
widow is incompetent and cannot act unless she has already done so. Thus 
usually the property will pass on the widow’s death to those the husband has 
named to take in the absence of the exercise of the power. Upon renunciation, 
the property passes not to these ‘‘remaindermen” but to the widow’s family. 
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criteria.” Now the size of a marital deduction trust is often keyed 
to one-half of the husband’s adjusted gross estate. The amount 
of trust corpus is measured by two factors: (a) the value of the 
adjusted gross estate, and (b) the amount of marital deduction 
property passing (for tax purposes, at any rate) to the spouse 
“outside” the will. The more there is of the latter, the less probate 
property is thrown into the trust. If the wife is endowed at death 
(or before, if taxable at death) with non-probate, qualifying 
property — joint tenancies, insurance, qualified taxable trusts — 
the will’s marital deduction trust may shrink to a point close to 
zero. At this point, ironically, the possibility of renunciation be- 
comes greater, especially in the “minority” states, yet renunciation 
must necessarily give the wife property which cannot qualify for 
a marital deduction because the maximum deduction has already 
been sopped up by other things. Thus the wife gets more than one- 
half of adjusted gross estate; consequently, at her death, a higher 
estate tax is levied against her estate. Her family, of course, will 
not be heard grumbling about this tax; to them it is well worth the 
expense. 

Another aspect of the marital deduction is worth a mention. 
The technical requirements of the Internal Revenue Code force 
the executor to assign, as marital trust corpus, only income-produc- 
ing property.” Now this is precisely what the widow needs, income, 
and possibly the right (very frequently given) to have principal for 
emergencies. But property vested outright need not be income- 
producing either to satisfy the marital deduction or to satisfy local 
law. Now nothing prevents the executor — who may or may not 
have her interests close to heart — from dumping non-productive 
assets into her lap upon renunciation. Such assets satisfy technical 
valuation requirements; they do not necessarily meet her needs. 
Of course, her guardian can sell them, but often precisely this type 
of assets cannot readily be sold. A minority interest in a closed 
corporation, for example, does not always bring what its “fair 
market value” is said to be.” 


CONCLUSION 


Finding a fair solution to the renunceable will puzzle, is not easy. 





* See pp. 416-17 supra. The “‘majority”’ states are not so intransigent. 

™ See Reg. 105 § 81.47a (c) ; proposed Reg. 20.2056 (b)-5 (f) (5) 
(1956). 

“The problem may be just as acute when faced by a testamentary trustee. 
But all that is proved thereby is that the doctrine of the ‘‘deepest well’’, scoffed 
at by the “minority” states, has real meaning. 
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One might simply suggest that all states copy the New York statute.” 
Ironically, although that act deals with competent and incompetent 
spouses alike, it is arguably fairest to the latter. It is emphatically 
not true that life income interest is worth as much as a gift outright 
— except to an incompetent. Few states are likely to want to tie the 
wife’s hands so tightly. The New York statute is not perfect. It does 
not plug every hole, and it is dangerously rigid. Yet adoption of 
this statute elsewhere would be an improvement, at least for in- 
competent widows. Lest the tail should wag the dog, we might pro- 
pose that the act be imitated only as to incompetents. Its merits 
at large is another question. 

Absent a New York statute, simple realism on the part of judges 
would go a long way to iron out problems. There are cases on the 
books which show that a court can, if it wishes, look the truth 
in the eye; we have noted them, lovingly. Some states have 
at least been willing to consider the effect of the tax laws, the wife’s 
own estate plan, her real needs, her separate estate, and the like. But 
the “minority” states are so far intractable: and even elsewhere 
there is, in the absence of clear mandates, the danger that prior 
liberal cases might be ignored or distinguished. And of course, 
no mandate is clear enough. Each case sits smugly on its own little 
bundle of facts. That is inevitable in the present state of doctrine. 
Why should we depend only on the sense of the courts of last resort? 
There is a real need here for firm guidance. A statute might give 
it; or a rule of court; or a clear holding of daring scope. 

As matters now stand, the estate planner must fall back on other 
resources. The husband can, of course, give his wife more than 
her statutory share. If the wife is incompetent at the time the will 
is drawn up, this “solution” is hardly likely to recommend itself. 
With no real gain for her, he must disinherit his own relatives, 
without recourse, and possibly surcharge the two estates with extra 
taxes. He also loses the right to name a trustee for his wife, since, 
to be safe, her share must be vested in fee. If the wife is competent 
at the time his will is drawn, the problem is easily overlooked. But 
even if the draftsman is aware of the danger, what can or should 
he do? Incompetence is not so frequent or so predictable as to upset 





“N.Y. DECED. EsT. LAW § 18(1) (a). 

The ‘‘majority’’ states, as we have seen, sometimes consider such factors 
as the wife’s will, the size of her separate estate, the tax factors, and the like. This 
is occasionally true of other jurisdictions not easily classified as ‘‘majority.”’ 
First Nat'l Exchange Bank v. Hughson, 194 Va. 736, 74 S.E.2d 797 (1953) 
is a good example. But toward the end of this opinion the judges lapsed into 
language approaching that of the “‘minority’’ rule. 








424 WISCONSIN LAW REVIEW [Vol. 1958 


the family’s present thinking by its mere possibility. And how can 
the problem be warded off in advance? The wife can, of course, 
agree to abide by the will. Such an agreement, however, may or may 
not be binding, depending on the ups and downs of local law.™ 
In addition, why should the husband of a competent wife want 
to bind her to his will? If he trusts her judgment, she is better left 
alone. We have already noted that most courts are extremely loath 
to allow a showing that the wife liked her husband’s will-plan.™ 
But the worst results of the “minority” states could be overturned 
if these courts would simply change their minds on this small point. 
Why not give weight to an approval (informal or formal) of what 
the will contains? Of course, the circumstances might have changed. 
This is child’s-play to take into account. Pending this millenium, 
perhaps the only good solution, in states where the doctrinal 
danger is great, is to persuade the testator, after his wife’s incom- 
petency, to strip his “estate’to the point where the bite of renuncia- 
tion would close on empty air.’"* These tactics at least would work. 
But the disadvantages (and dangers) are obvious. At any rate, 
it is a nuisance to force people to such extremes. The best hope 
lies — as it often does — in new law, new cases. Since the “majority” 
states are half-way home already, this may be more than just a hope. 





12 See MODEL PROBATE CODE § 39 (1946): “The right of election 


- may be waived . . . by a written . . . agreement . . . signed by the party 
waiving the right. . . ‘after full disclosure of the nature and extent of such 
right, provided the thing or the promise given . . . is a fair consideration under 


all the circumstances.’’ This is “designed to express the common-law doctrine.” 
PROBLEMS IN PROBATE LAW INCLUDING A MODEL PROBATE CODE 75 
(1946). The “fair consideration’’ point is, of course, the catch. On the 
other hand, In re Wyss’ Estate, 112 Cal. App. 487, 297 Pac. 100 (1931) 
is a hopeful case. A widow was held bound by her written waiver, attached to 
her husband’ s will, stating that she had read and acquiesced in the document. 

. Emmert v. Hill, 226 Ill. App. 1 (1922) Morse v. Trentini, 
100 N.H. 153, 121 A.2d 563 (1956). 

* Tronically or perhaps predictably —- Ohio, the home state of In re 
Callen’s Estate, 101 Ohio App. 114, 135 N.E.2d 464 (1956) an arch-mino- 
rity decision, seems to be in the forefront of states willing and eager to hold inter 
vivos arrangements to be “‘really’’ testamentary. See Bensing, Inter Vivos Trusts 
and the Election Rights of a Surviving Spouse, 42 KY. L. J. 616, 624-625 


(1954). 











Comment 


CONFLICT OF LAWS: DOMESTIC AND FOREIGN 
EFFECTS OF JUDGMENT AGAINST FOREIGN 
ADMINISTRATOR OF A NONRESIDENT DECEDENT. 


The recently adopted Illinois Civil Practice Act provides in part 
as follows:* 


Section 17. Act submitting to Jurisdiction — Process 

(1) Any person, whether or not a citizen or resident of this 
State, who in person or through an agent does any of the acts 
hereinafter enumerated, thereby submits said person, and, if an 
individual, his personal representative, to the jurisdiction of 
the courts of this State as to any cause of action arising from the 
doing of any of said acts: 


(b) The commission of a tortious act within this State; 


(2) Service of process upon any person who is subject to the 
jurisdiction of the courts of this State, as provided in this sec- 
tion, may be made by personally serving the summons upon the 
defendant outside this State, as provided in this Act, [sec. 16] 
with the same force and effect as though summons had been per- 
sonally served within this State.’ 


This section is a further manifestation of what Mr. Justice Black 
recently referred to as a “clearly discernible [trend] toward expand- 
ing the permissible scope of state jurisdiction over foreign corpora- 
tions and other nonresidents.”* The sub-section set forth has been 





*ILL. ANN. STAT. c. 110, § 17 (Smith-Hurd 1956). The rest of the 
section reads: 
“‘(a) The transaction of any business within this State: 


““(c) The ownership, use, or possession of any real estate situated in this 
State; 

““(d) Contracting to insure any person, property or risk located within 
this State at the time of contracting. 


““(3) Only causes of action arising from acts enumerated herein may 
be asserted against a defendant in an action in which jurisdiction over him 
is based upon this section. 

“*(4) Nothing herein contained limits or affects the right to serve any 
process in any other manner now or hereafter provided by law.” 

*ILL. ANN. STAT. c. 110, § 16 (Smith-Hurd 1956) reads in part: 

“(1) Personal service of summons may be made upon any party outside 
the State. If upon a citizen or resident of this State or upon a person who 
has submitted to the jurisdiction of the courts of this State, it shall have 
the force and effect of personal service of summons within this State; other- 
wise it shall have the force and effect of service by publication.” 

* McGee v. International Life Ins. Co., 355 U.S. 220, 222 (1957). 
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construed and applied in Nelson v. Miller* as affording a constitu- 
tional basis for a judgment in personam against a nonresident em- 
ployer of a tortfeasor who injured the plaintiff in Illinois. 

It will be observed that the statute in explicit terms furnishes 
a basis for jurisdiction over a nonresident personal representative 
of the deceased tortfeasor. The purpose of this comment is to ex- 
amine the judicial power of a state in which a tort occurs to reach 
assets of the tortfeasor after his death. Analysis of this problem 
breaks down into the following three categories, which will be 
separately considered in the order listed: (1) Judicial power as to 
assets located in the state of the tort; (2) judicial power as to assets 
located at the decedent’s domicile outside the state of the tort; and 
(3) judicial power as to assets located in two or more states outside 
the state of the tort. 


I 
ASSETS IN ILLINOIS 


If the deceased left assets in Illinois, there would be a basis for 
the issuance of letters of ancillary administration by an [Illinois 
probate court. These letters could be granted either to the same 
person acting as nonresident domiciliary personal representative 
or to a different person. Assuming that ancillary administration 
is had in Illinois, a plaintiff injured in Illinois, alleging a cause 
of action in tort arising out of an act committed in Illinois by the 
deceased nonresident, would present his claim against the estate 
to the Illinois probate court® or bring an action against the personal 
representative in a local court having jurisdiction over the claim.’ 
Whichever method was chosen for establishing his claim, the Illinois 
plaintiff would not encounter jurisdictional problems, since the 
ancillary representative proceeded against would be subject to ser- 
vice of process in the state.’ 

An interesting application of the concept that ancillary adminis- 
tration may be based on the presence of local assets is found in Furst 





*11 Ill.2d 378, 143 N.E.2d 673 (1957). 

SILL. ANN. STAT. c. 3, § 344 (Smith-Hurd 1941). 

*ILL. ANN. STAT. c. 3, § 359 (Smith-Hurd 1941); Bradwell v. Wilson, 
158 Ill. 346, 42 N.E. 145 (1895). : 

* If the plaintiff has reason to believe that the Illinois assets may be insuffi- 
cient to satisfy local creditors, it might be best to invoke section 17 and join 
in his suit nonresident personal representatives of the deceased. By doing this, the 
plaintiff could bind the various representatives with an in personam judgment. 
lf the administrator sued in Illinois is the same person who is conducting another 
administration, the plaintiff must make it clear that he is suing the person in his 
dual capacity. For a detailed discussion of this subject, see infra p. 447. 
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v. Brady.” There the nonresident died in an automobile accident 
in Illinois leaving no apparent assets in the state. The Illinois 
Supreme Court held, however, that the insurance policy issued by an 
insurer doing business in Illinois and covering the deceased’s auto- 
mobile, was a sufficient asset on which to allow the appointment 
of an ancillary administrator and that the injured party, himself, 
could petition for letters of administration.’ The court reasoned 
that a simple contract not under seal has its situs wherever the 
debtor resides. An insurance company, licensed to do business in 
Illinois, is deemed to reside in Illinois. Therefore, a policy issued 
by the company has its situs in Illinois and forms an asset sufficient 
for the granting of letters of ancillary administration.” 

If the plaintiff can obtain full satisfaction of his claim out of 
Illinois assets, the matter is ended. However, if there are no Illinois 
assets or the assets are insufficient to satisfy the plaintiff's claim, one 
should consider jurisdiction in Illinois over foreign personal repre- 
sentatives of the deceased. The jurisdictional basis for such actions 
is furnished by section 17 of the Illinois Civil Practice Act, previously 
set forth. Section 17 makes no distinction between the domiciliary 
and ancillary character of the foreign representatives. In the sec- 
tions of this paper which follow, however, the matter of proceeding 
in Illinois against the foreign domiciliary representative will be con- 
sidered first, followed by a discussion of Illinois proceedings against 
foreign ancillary representatives. 


II 
AssETs LOCATED AT DOMICILE OUTSIDE OF ILLINOIS FoRUM 


This section considers the exercise of personal jurisdiction by an 
Illinois court over the foreign domiciliary administrator of a non- 
resident tortfeasor. For purposes of this discussion, a modified ver- 
sion of the fact situation in Nelson v. Miller* will be used. In the 
actual case, the plaintiff was injured in Illinois by the negligent act 
of Miller’s agent, who was sent by Miller, a Wisconsin resident, to 





*375 Ill. 425, 31 N.E.2d 606 (1940). 

*® The Illinois preference statute governing issuance letters of administration 
oa. a creditor of the estate. ILL. ANN. STAT. c. 3, § 248 (Smith-Hurd 

*” See Annot., 133 A.L.R. 565 (1941). Iowa accomplishes the same result 
by statute: 

“Any contract insuring the liability of a nonresident motorist in Iowa shall, 
in the event of the death of said nonresident, be considered an asset of his 
estate having a situs in Iowa in any civil action arising out of a motor vehicle 
*1959). in which said nonresident may be liable.’’ IOWA CODE § 321.512 

54 
™ 11 Ill.2d 378, 143 N.E.2d 673 (1957). 
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deliver a stove to the plaintiff. After several unsuccessful attempts 
to serve the defendant in Illinois, section 17 (1)(b) was invoked 
and personal service was made on Miller in Wisconsin. Miller 
appeared specially and moved to quash the summons on the grounds 
that section 17 denied him due process. The trial court granted the 
motion. On appeal, the Supreme Court of Illinois reversed the 
lower court. In a carefuly considered opinion, the court concluded 
that section 17 (1) (b) was a reasonable effort by the State of Illinois 
to provide a means for obtaining jurisdiction over nonresidents who 
had incurred certain obligations against its citizens. The court 
further observed that since extraterritorial service by mail had been 
approved by the United States Supreme Court, certainly extraterri- 
torial personal service of process would be approved, for the latter 
method gives better assurance of actual notice than does the former, 
and approved, method. 

In the modified version of Nelson v. Miller, let us suppose that 
Miller, a Wisconsin resident, commits a tort in Illinois and dies as 
a result of its commission. Miller leaves assets only in Wisconsin and 
a domiciliary representative is appointed in that state. The injured 
party,” an Illinois resident, serves in Wisconsin Miller’s domiciliary 
personal representative. Under section 17, the Illinois court pur- 
portedly acquires jurisdiction over the foreign personal represent- 
ative and thereby becomes authorized to enter judgment against 
him. What effect will be given this judgment in Wisconsin when 
the plaintiff Nelson presents it as a claim against the estate of the 
deceased and alleges it to be res judicata of the deceased’s liability 
to the plaintiff? 

In considering this question, it must be noted that a Wisconsin 
domiciliary representative has a choice of methods by which to 
attack the jurisdiction of an Illinois court to enter a judgment 
against him as a foreign personal representative. He may make 
a special appearance in Illinois or ignore the summons, permit a de- 
fault judgment to be entered against him, and then raise the jur- 
isdictional question when the Illinois judgment is first presented 
in a Wisconsin proceedings. 

If the Wisconsin domiciliary representative appears specially in 
the Illinois proceedings, a judgment rendered there becomes res 
judicata of the jurisdictional question. In any subsequent Wisconsin 
proceedings upon the Illinois judgment, the Wisconsin representa- 





™ Under section 17, the residence of the plaintiff is not material. Compare: 
VT. STAT. § 1562 (1947) and MD. ANN. CODE art. 23, § 92 (d) (1957) 
which limit to resident plaintiffs the use of liberal jurisdictional statutes. 
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tive will be barred from re-litigating the jurisdictional question and 
prevented from attacking the merits of the claim adjudicated in the 
Illinois proceedings. This will be true at least to the extent that 
Wisconsin chooses, or is compelled by constitutional considerations 
of full faith and credit, to recognize as res judicata the determina- 
tion of liability against the deceased.* The full faith and credit 
aspects of this problem will be discussed later. 

If the Wisconsin domiciliary representative makes no appearance 
and permits a default judgment to be entered against him in Illinois, 
litigation of the jurisdictional question will occur in a Wisconsin 
proceeding on the Illinois judgment, since nothing has previously 
occurred to make that question res judicata. However, if jurisdic- 
tion is established, there can be no re-litigation of the merits of the 
claim.” The full faith and credit problem will be the same as in the 
case where the representative has earlier litigated the jurisdictional 
question in Illinois. 

Whether the personal representative decided to appear specially 
or to have a default judgment rendered against him, he would have 
to consider two methods of challenging the jurisdiction of the 
Illinois court. He might assert either (1) that the plaintiff had 
failed to establish all the jurisdictional facts required by section 17; 
or, (2) that the jurisdictional facts required by section 17 were in- 
sufficient under the federal constitution to permit Illinois to enter 
a judgment which would bind a foreign personal representative with 
respect to assets located outside Illinois. 


Jurisdictional Facts Required By Section 17 


In the hypothetical case supposed, compliance with section 17 
would require the plaintiff to prove the following jurisdictional 
facts: (1) That the defendant personal representative was personally 
served either in Wisconsin or in Illinois; (2) that an act or omission 
by the deceased occurred in Illinois; (3) that the claim asserted in 





* Foster, Illinois Judgment Against Wisconsin Tortfeasor Who Was Per- 
sonally Served in Wisconsin, WIS. BAR BULL., Dec. 1957, p. 18 at 20. 

“ See infra p. 446. 

* ‘Where an action is brought against the defendant and although he is duly 
served with process he fails to appear or answer, and judgment by default is 
rendered against him, the judgment is conclusive as to the cause of action upon 
which the action was based.” RESTATEMENT, JUDGMENTS § 68, comment f 
at 302 (1942). See also Foster, supra note 13, at 57-8. Of course, whether 
the jurisdictional question becomes res judicata because of a special appearance 
or litigation, the defendant in Wisconsin would still have the defenses of payment 
or a counterclaim. See Uniform Enforcement of Foreign Judgments Act, Wis. 
STAT. § 270.96 (8) (1955). 
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the complaint has arisen out of the act or omission alleged.“ The 
burden of establishing all three jurisdictional facts is on the plaintiff 
and failure to establish one defeats jurisdiction of the court.” How- 
ever, once the requisites for jurisdiction are established, the Illinois 
court held in Nelson v. Miller that it can determine the issue of the 
defendant’s liability. This would leave only the question of whether 
the statute as applied raises any objections under the federal 


constitution. 
Constitutional Sufficiency of Jurisdictional Facts 


In questioning the constitutionality of section 17, the foreign per- 
sonal representative might raise three objections: (1) Extraterritorial 
personal service of process is invalid; (2) if the decedent had lived, 
the Illinois court could not have exercised jurisdiction over him; 
and, (3) assuming that Illinois could have exercised personal jur- 
isdiction over the decedent had he lived, the court cannot exercise 
personal jurisdiction over his foreign personal representative. These 
possible objections will be discussed in order. 


Extraterritorial Personal Service of Process 


There is little doubt that extraterritorial service of process can 
be valid.” If a court can otherwise exercise jurisdiction over a per- 
son, the fact that process is served on him personally in a foreign 
state does not defeat jurisdiction. Mr. Justice Douglas observed that 
whether substituted service meets due process requirements 


is dependent on whether or not the form of substituted service 
. is reasonably calculated to give him [the defendant] actual 





See section 17 reprinted supra p. 425. 
* See Nelson v. Miller, 11 Ill. 2d B78. 143 N.E.2d 673 (1957). 

“‘An act or omission within the State, in person or by an agent, is a suffi- 
cient basis for the exercise of jurisdiction to determine whether or not the 
act or omission gives rise to liability in tort. 

“Since ultimate liability in tort is not a jurisdictional fact under section 

17 (1) (b), it follows that there is no substance in the contention that the 
nonresident defendant is discriminated against by the assignment of the 
burden of proof on that issue... . Thus the defendant on special appearance 
may deny that there was any act or omission in the State on his part, or he 
may deny that the person whose conduct within the State is complained 
of was his agent or servant. The preliminary ruling on these issues of jur- 
isdictional fact will not be determinative of the same issues when or if they 
arise on the merits. There is no substance, then, in any contention that 
section 17 unfairly shifts the burden of proof to the nonresident defendant.” 
Id. at 393-94, 143 N.E.2d at 681-82. 

Notice that the Illinois court specifically rules that liability is not a jurisdictional 

fact under section 17. 
* Milliken v. Meyer, 311 U.S. 457 (1940); Behling v. Wisconsin Hydro 

Electric Co., 275 Wis. 569, 83 N.W.2d 162 (1957). 
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notice of the proceedings and an opportunity to be heard... .” 


Relating this general statement to the particular fact situation in- 
volved, Mr. Justice Douglas concluded: 


Meyer did not merely receive actual notice of the Wyoming 
proceedings. While outside the state, he was personally served 
in accordance with a statutory scheme which Wyoming had pro- 
vided for such occasions.” 


In the recent Wisconsin case of Behling v. Wisconsin Hydro Elec- 
tric Co.,” the court remarked: 


Personal service upon the president of the interpleaded defend- 
ant in Minnesota complies with our statute and certainly con- 
stitutes due process if service by registered mail without the 
state does.” 


Therefore, extraterritorial service of process on a nonresident 
defendant can be valid if other requisites of jurisdiction are present. 


Basis for Jurisdiction Over Living Tortfeasor 


If the personal representative claims that the Illinois court can- 
not acquire jurisdiction over him because it could not have acquired 
jurisdiction over the deceased had he lived, then there is presented 
the question of whether sufficient minimum contacts existed be- 
tween the deceased and Illinois as is required for jurisdiction by the 
doctrine of International Shoe Co. v. Washington.” Nelson v. Miller 
answered a similar contention, raised by the defendant, in the fol- 
lowing passage: 


The defendant sent his employee into Illinois in the advance- 
ment of his own interests. While he was here, the employee and 
the defendant enjoyed the benefit and protection of the laws 
of Illinois, including the right to resort to our courts. In the 
course of his stay here the employee performed acts that gave 
rise to an injury. The law of Illinois will govern the substantive 
rights and duties stemming from the incident. Witnesses, other 
than the defendant’s employee, are likely to be found here, and 
not in Wisconsin. In such circumstances, it is not unreason- 





* Milliken v. Meyer, supra note 18 at 463. 

” Ibid. 

= 275 Wis. 569, 83 N.W.2d 162 (1957). 

"Id. at 577, 83 N.W.2d at 166. The court cites Travelers Health Ass’n 

Virginia, 339 U.S. 643 (1950) as —. for this view. See also McGee 
v. International Life Ins. Co., 355 U.S. 220 (1957). 

*326 U.S. 310 (1945). “‘[D]ue process requires only that in order to 
subject a defendant to a judgment in personam, if he be not present within the 
territory of the forum, he have certain minimum contacts with it such that the 
maintenance of the suit does not offend ‘traditional notions of fair play and sub- 
stantial justice.’ ’’ Jd. at 316. 


s 
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able to require the defendant to make his defense here. If, in a 
particular case, trial in an Illinois court will be unduly burden- 
some to the nonresident defendant, the doctrine of forum non 
conveniens is available .... We hold that the requirements 
of due process of law have been met.” 
There is no reason why the court in Nelson v. Miller should have 
ruled differently if Miller’s personal representative had been alleg- 
ing insufficient minimum contacts under the doctrine of Internation- 
al Shoe rather than Miller himself. In any event, for the purposes 
of this paper we will assume that Nelson v. Miller was correctly 
decided in holding that a state may exercise personal jurisdiction 
over a nonresident to hear causes of action arising out of local acts 
authored by the nonresident.” 


Basis for Jurisdiction Over Personal Representative 


If it is granted that the state has a basis for personal jurisdiction 
to try a locally arising tort action brought against a living nonresi- 
dent, the question then to be considered is whether that same jur- 
isdictional basis may be extended to include the foreign personal 
representative of the tortfeasor. 

Cases involving this question have arisen under state motor veh- 
icle process acts. Some of these statutes provide for personal jur- 
isdiction over a nonresident motorist involved in an automobile 
accident within the state, and, in the event the motorist dies, for 
jurisdiction over his foreign personal representative.” The consti- 
tutionality of these statutes has been challenged by nonresident 
personal representatives and the cases deciding the issue present an 
interesting split of authority. It is necessary to examine the cases in 
detail to understand the constitutional objections a personal repre- 
sentative might advance under section 17. 





*11 Ill.2d 378, 390-91, 143 N.E.2d 673, 680 (1957). 

* This seems to be a safe assumption. With the increasingly liberal re- 
quirements necessary for a state to exercise jurisdiction over a nonresident, there 
is grave doubt about the success of an attack on section 17 in other courts. 
McGee v. International Life Ins. Co., 355 U.S. 220 (1957) is the latest view 
from the United States Supreme Court on what constitutes sufficient “‘minimum 
contacts."” The court held in this case that an insurance policy was a sufficient 
‘minimum contact’’ between the respondent mail order insurance company and 
California, even though the insurer did not solicit the policy, did not maintain 
an office in the state, and did no other business in California. It was sufficient 
that the policy was located in California and that the premiums were mailed from 
California. 

* The Wisconsin nonresident motorist statute is illustrative: 

“SERVICE OF PROCESS ON NONRESIDENT. (1) The use and 
operation of a motor vehicle over the highways of this state by a nonresi- 
dent is deemed an irrevocable appointment by such nonresident of the motor 
vehicle commissioner to be his true and lawful attorney upon whom may 
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The leading case upholding the exercise of personal jurisdiction 
over the foreign personal representative of a deceased nonresident 
is Leighton v. Roper.” There, an accident occurred in New York 
between the plaintiff, a New York resident, and Allen, a nonresident 
motorist from Indiana. Allen died as a result of the collision. Jur- 
isdiction in New York over Roper, Allen’s administrator appointed 
in Indiana, was asserted pursuant to the New York motor vehicle 
statute.” Allen had no assets in New York, except the insurance 
covering his automobile, which was issued by a foreign insurance 
company not licensed to do business in New York.” 

In appearing specially to contest the power of the court to take 
jurisdiction over him, the defendant personal representative first 
contended that a proceeding by a claimant against the estate of the 
deceased or his personal representative was an action in rem and not 
in personam; that unless the forum controlled assets of the deceased, 
there could be no jurisdiction over the personal representative and, 





be served all legal processes and the notice of injury . . . in any action 

or proceeding against him or his executor, administrator or personal repre- 

sentative, growing out of the use or operation of the motor vehicle in this 

state and resulting in damage or loss to person or property . . Such 

appointment is binding upon the nonresident’s executor, administrator or 

personal representative. Such use or operation of a motor vehicle by such 

nonresident is a signification of his agreement that any such process or 

notice against him or his executor, administrator or personal representative 

which is so served shall be of the same legal force and validity as if served 

on him personally, or on his executor, administrator or personal representa- 

tive.”” WIS. STAT. § 345.09 (1) (1957). 
The Illinois statute does not include personal representatives of deceased non- 
resident motorists. ILL. ANN. STAT. c. 954%, § 23 (Smith-Hurd 1950). How- 
ever, section 17 (1) (b) of chapter 110 presumably accomplishes the same re- 
sult. The following states have amended their motor vehicle process statutes to 
include personal representatives: ARK. STAT. ANN. § 27-342 (1947); FLA. 
STAT. § 47.29 (2) (1957); LA. REV. STAT. § 13:3474 (1956); MD. ANN. 
CODE art. 6614, § 115 (f) (1957); MASS. ANN. LAWS c. 90, § 3A (1954); 
MICH. STAT. ANN. § 9.2103 (1952); Miss. CODE ANN. § 9352-61 (Supp. 
1956); Mo. REV. STAT. § 506.210 (Supp. 1955); N.Y. VEHICLE AND 
TRAFFIC LAW § 52 (1952); NEB. REV. STAT. § 25-530 (1956); N.M 
STAT. ANN. § 64-24-3 (1953); N.C. GEN. STAT. § 1-105 (Supp. 1957); 
N.D. REV. CODE § 28-0611 (Supp. 1955); PA. STAT. ANN. tit. 75, § 1201 
(Supp. 1957); TEX. REV. Civ. STAT. ANN. art. 2039 a, § 1 (Supp. 1957); 
TENN. CODE ANN. § 20-225 (1956); VA. CODE ANN. § 8-67.1 (1950); 
Wis. STAT. § 345.09(1) (1957); Wyo. Comp. STAT. ANN. § 60-1101 
(Supp. 1957). The Iowa statute was declared unconstitutional in Knoop v. 
Anderson, 71 F. Supp. 832 (N.D. Ia. 1947) as was a Missouri statute in 
Brooks v. National Bank of Topeka, 152 F. Supp. 36 (W.D. Mo. 1957). 
See Note, Amenability to Suit of Foreign Executors and Administrators, 56 
COLUM. L. REV. 915 (1956), for a general discussion of suing foreign personal 
representatives. 

* 300 N.Y. 434, 91 N.E.2d 876, 18 A.L.R.2d 582) (1950). 
» N.Y. VEHICLE AND TRAFFIC LAW, § 52 (1952 
* Notice that this differs from the situation . ad v. Brady, 375 Iil. 

425, 31 N.E.2d 606 (1940), discussed supra pp. 426-27, where the insurance 
company was licensed to do business in Illinois. 
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therefore, the suit; and that even if the forum did control assets 
of the deceased, the court’s jurisdiction was limited to the extent 
of the assets controlled by the forum. 

The New York court answered this argument by observing that 
the United States Supreme Court had often affirmed the right of 
federal courts to take jurisdiction over personal representatives, 
irrespective of any control by the forum over the deceased’s assets, 
and adjudicate a right against the estate.” In so doing, federal 
courts merely adjudicated rights against the deceased’s estate and 
in no way interfered with the state court’s control over the assets 
or affected title to the res. Therefore, the court concluded, since an 
action against a personal representative is not one purely in rem, 
a court can take jurisdiction over a personal representative and 
adjudicate a right against the estate, even though it does not control 
assets of the deceased. 

The second contention of the defendant was that even if it be 
granted that a suit against a personal representative can be partially 
in personam, there was still no basis on which the New York could 
exercise in personam jurisdiction. The defendant argued, first, 
that the mere physical presence of a personal representative formed 
no basis for in personam jurisdiction and, second, that the consent 
under the nonresident motor vehicle statute, which bound the 
deceased, did not operate to bind his personal representative. The 
latter argument, based on rules of agency, was to the effect that 
since the power of an agent terminates on the death of the principal, 
the power of the Secretary of State to act as agent for service of pro- 
cess for the living nonresident motorist similarly terminated on the 
death of the motorist. 

The New York court agreed that in the absence of assets within 
the state the mere physical presence of a personal representative gen- 
erally formed no basis for in personam jurisdiction over the personal 
representative." However, here the court was exercising jurisdiction 
because the consent™ given by the deceased motorist to personal 





® The court cited Markham v. Allen, 326 U.S. 490 (1946) and Blacker 
v. Thatcher, 145 F.2d 255 (9th Cir. 1944), cert. demed, 324 U.S. 848 
(1945) as authority for this statement. 

“Leighton v. Roper, 300 N.Y. 434, 439-40, 91 N.E.2d 876, 879, 18 
A.L.R.2d 537, 541 (1950). Two reasons are generally assigned for this pro- 
hibition: (1) to allow a suit by consent would give preference to one credi- 
tor, which contradicts the object of administration; (2) a consent suit would 
withdraw assets from the estate located in another state. 3 BEALE, CONFLICT 
OF LAws § 513.1 (1935). See also GOODRICH, CONFLICT OF LAws §§ 185, 
186 (1949); STUMBERG, CONFLICT OF LAWs 443-46 (1951). 

“It is now recognized that the power of a state to subject nonresident 
motorists to its jurisdiction under the substituted service statutes rests not on the 
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jurisdiction remained binding on the personal representative. In 
the words of the court: 


Of course he [the personal representative] has not [consent- 

ed], but, by virtue of the statute now before us, his intestate has 

consented to the statutory agency for the receipt of process, and 
has made that consent binding upon this administrator. He 
signified that consent when he drove his automobile into this 

State, and it was indisputably binding upon him, personally.” 
The court ruled that consent to personal jurisdiction did not ter- 
minate on the death of the nonresident motorist because the agency 
of the Secretary of State was made irrevocable by the legislature, 
thereby modifying any common law doctrine that the power of an 
agent terminates on the death of the principal.” 

In summary, the court in Leighton v. Roper said (1) that a New 
York court could use the motor vehicle statute to acquire personal 
jurisdiction over the foreign personal representative of a deceased 
nonresident motorist whenever the court could exercise comparable 
jurisdiction over the nonresident motorist had he lived; (2) that 
this personal jurisdiction could be exercised irrespective of any con- 





“consent’’ of the motorist but on the power of the state to provide for redress 
of grievances against nonresidents who inflict injuries on those wtihin the state. 
In Olberding v. Illinois Central R. Co., 346 U.S. 338 (1953), Mr. Justice 
Frankfurter called the ‘‘consent’’ notion ‘‘fictive talk’’ in observing that ‘‘juris- 
diction in these cases does not rest on consent at all,’’ but, rather on the power 
of a state to make nonresident motorists liable for injuries they inflict on residents 
within the state. Jd. at 341. 

The court in Nelson v. Miller, 11 Ill.2d 378, 383-84, 143 N.E.2d 673, 
676 (1957), in concluding that the basis of jurisdiction over a nonresident 
motorist was something other than consent, said: 

“Since Pennoyer v. Neff . . . was decided in 1878, significant social, 

technological, and legal developments have occurred. Rigid concepts have 

yielded to fiction, and fiction has yielded to forthright and realistic con- 
siderations of fairness in the determination of what constitutes jurisdiction 
to determine personal rights. Mr. Justice Holmes’s observation, “The 
foundation of jurisdiction is physical power .. . .” can no longer be read 

restrictively. The foundations of jurisdiction include the interest that a 

State has in providing redress in its own courts against persons who inflict 

injuries upon, or otherwise incur obligations to, those within the ambit of 

the State’s legitimate protective policy.” 
See to the same effect, Steffen v. Little, 2 Wis.2d 350, 86 N.W.2d 622 (1957), 
where the legislature mistakenly repealed the substituted service statute and juris- 
diction was taken over the defendant under a new statute with retroactive effect. 
The court said jurisdiction was not based on ‘‘consent’’ but on the contacts the 
defendant had with the state through the use of its highways. 

*Leighton v. Roper, 300 N.Y. 434, 441, 91 N.E.2d 876, 880, 18 
A.L.R.2d 537, 542 (1950). 

“The court also said that the agency was not revoked for the further 
reason that it was created for the benefit of third persons and not for the benefit 
of the principal. Leighton v. Roper, supra note 33 at 442, 91 N.E.2d at 881, 
18 A.L.R.2d at 543. The earlier case of Oviatt v. Garretson, 205 Ark. 792, 
171 S.W.2d 287 (1943), in upholding a statute similar to that in Leighton 
relied on the irrevocable agency argument. 
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trol by the forum over assets of the deceased; and (3) that the exer- 
cise of this jurisdiction in no way interfered with property located 
in another state, for the New York court would only adjudicate 
a right against the estate of the deceased and its judgment would 
not affect title to the res. 

The court in Leighton v. Roper concluded its discussion of the 
case by observing that it would not consider what effect might 
be given to its judgment by Indiana courts. However, this does not 
mean that the court considered itself rendering an unenforceable 
judgment, for the court said that “in enforcing any right adjudicated 
here against the estate, the plaintiff must employ the procedure 
made appropriate by the law of Indiana.”” The New York court be- 
lieved it was rendering a valid in personam adjudication of a right, 
the relation of the right to the decedent’s property in Indiana being 
a matter to be fixed by proceedings appropriate under Indiana law. 

About one month after Leighton v. Roper was decided, the 
Michigan Supreme Court, in Plopa v. DuPre,” upheld as constitu- 
tional personal jurisdiction over a foreign personal representative 
acquired under the Michigan motor vehicle statute.” The facts 
in Plopa are similar to those in Leighton. The defendant adminis- 
tratrix, appointed in Ohio, was served a copy of the summons by the 
Secretary of State, pursuant to the motor vehicle statute, after an 
action was commenced by the plaintiff, a Michigan resident, for 
injuries allegedly caused by the decedent’s negligence. The admin- 
istratrix appeared specially in the Michigan forum to move to quash 
service of the summons, claiming that since an action against the 
personal representative of an estate is in rem and since the deceased 
left no assets in Michigan, the assertion of jurisdiction over the 
defendant was an unconstitutional extension of power over property 
located in another state. The defendant distinguished Hess v. 
Pawloski,” approving personal jurisdiction over nonresident motor- 
ists in actions involving local automobile accidents, from the present 
action on the grounds that in Hess the court acted on the person 
of the nonresident while here the action is on property located out- 
side the forum. 

The Michigan court was not impressed by the defendant’s con- 
tentions, even though it accepted as true, for purposes of argument, 
the defendant’s theory that an action against a personal representa- 





* Leighton v. Roper, supra note 33 at 443, 91 N.E.2d at 881, 18 A.L.R.2d 
at 544. 

* 327 Mich. 660, 42 N.W.2d 777 (1950). 

*? MICH. STAT. ANN. § 9.2103 (1952). 

* 274 U.S. 352 (1927). 
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tive is in rem. The court argued that Pennoyer v. Neff,” which said 
that the process of one state could reach neither persons nor property 
located in another state, had been altered by Hess v. Pawloski,” 
which said that the process of one state could reach persons located 
in another state. Therefore, the court in Plopa concluded, since 
Hess destroyed one of the prohibitions of Pennoyer, there is no 
reason to suppose that the other prohibition should prove an ob- 
stacle to holding that the process of one state can reach property 
and personal representatives located in another state. In summariz- 
ing its view, the Michigan court said: 

... [it] would appear to be the meaning of the Hess Case, 

namely, that the rule laid down in the Pennoyer and Fletcher 

Cases must and does yield to the reasonable exercise of the police 

power of a State in furtherance of public health, safety and wel- 

fare, regardless of whether such power operates upon persons or 
property in another State and irrespective of whether the action 
be in personam or in rem.“ 

Plopa v. DuPre assumed that whether an action against a personal 
representative is considered to be in rem or in personam, it is con- 
stitutional for one state to reach by service of process the foreign 
estate and foreign personal representative of the deceased nonresi- 
dent motorist. 

The leading case taking the opposite view of Leighton and Plopa 
is Knoop v. Anderson.“ There, the plaintiff was injured in Iowa 
allegedly through the negligent operation of a truck by the deceased, 
a resident of South Dakota. The deceased left no assets in Iowa. 
An action against the South Dakota personal representative was 
commenced in an Iowa state court by service of process made pur- 
suant to the Iowa motor vehicle statute* and the case was removed 
by the personal representative to a federal district court on grounds 
of diversity of citizenship. 

In concluding that the court had no jurisdiction over the defend- 
ant-administratrix because the statute authorizing the same was un- 
constitutional, the district judge reasoned as follows: 

(1) A proceeding against a decedent’s estate or his personal repre- 
sentative is an action in rem and not in personam. The personal 
representative acts only as a “custodian” of the estate and is not 





*95 U.S. 714 (1877). 

274 U.S. 352 (1927). 

“Plopa v. DuPre, 327 Mich. 660, 667, 42 N.W.2d 777, 780 (1950). 

“71 F. Supp. 832 (N.D. Ia. 1947). 

“Formerly IOWA CODE §§ 321.498-99 (1946). The statute was re- 
pealed by S.F. 11, 54th Gen. Assembly (1951), effective July 4, 1951. See, 
Note, 36 IOWA L. REV. 668 (1951). 








438 WISCONSIN LAW REVIEW [Vol. 1958 


personally liable for claims against the estate. The personal repre- 
sentative cannot consent to be sued nor does his mere physical 
presence within a state confer any jurisdiction on courts within the 
state.“ 

(2) A forum may act only on property that is within the boundaries 
of the state.“ 

(3) A personal representative has power only over assets of the 
deceased that are located within the state of his appointment.“ 

(4) Thus, when a forum, that does not control assets of the de- 
ceased, takes jurisdiction over a proceeding against a foreign per- 
sonal representative, the forum purports to act upon property that 
is located in another state.“ 

(5) But it is a recognized principle that one state cannot affect 
title to property located in another state or otherwise exercise con- 
trol over it. Hence, a state cannot act upon a foreign personal 
representative, in the absence of assets in the forum, for this would 
be an attempt to interfere with property located in another state 
which is beyond the power of a state. 

(6) Finally, since the court is without power to render a valid and 
binding judgment, because it lacks jurisdiction, there is no reason 
to allow litigation of the alleged claim, for if either party is dissatis- 
fied with the outcome, the claim could be re-litigated. 

In summary, the court in Knoop said that an action against a per- 
sonal representative is in rem and that it is unconstitutional either 
to take in rem jurisdiction on the basis of foreign property or to 
attempt what is in effect an action in rem through the guise of in 
personam jurisdiction over the foreign personal representative pur- 





“A proceeding for the establishment of a claim against an executor of an 
estate in his representative capacity is in the nature of a proceeding in rem.’ 
Knoop v. Anderson, 71 F. Supp. 832, 840 (N.D. Ia. 1947). 

“ “Jurisdiction to render a judgment in rem is primarily founded upon the 
Presence of property in the state.’’ bid. 

“Thus, it seems clear that under the general rules of law applicable to domiciliary 
and ancillary administraton of estates that the jurisdiction of the courts of each 
state in regard to claims owing by a decedent is limited to the property of the 
decedent in the particular state.’’ Id. at 841. 

he duties of representatives are exclusive and independent within the 
jurisdiction of their appointments even though the same individual is the appoint- 
ed representative of an estate in two or more states.’’’ Jd. at 852. 

“An attempt by a state to prescribe as to the duties and liabilities of an 
executor or administrator appointed under the laws of another state is an attempt 
to prescribe as to matters which are within the exclusive jurisdiction of the 
sppcigtios state.”” Id. at 851. 

In the present case, if this Court is without jurisdiction to make any 
binding adjudication as to the claim in question and the case were to proceed 
to trial against Alma B. Anderson, administratrix, and either she or the plaintiff 
were dissatisfied with the outcome, she or he could then proceed to try the case 
over again in South Dakota in the hope of a different result.’ Jd. at 852. 











May] WISCONSIN LAW REVIEW 439 


suant to the motor vehicle statute.“ This view is to be contrasted 
with Plopa where the court said that, even if an action against 
a personal representative is in rem, it is constitutional for a state 
to exercise in rem jurisdiction over the personal representative on 
the basis of foreign property. 

The final case to be reviewed is Brooks v. National Bank of 
Topeka,” which follows and approves Knoop v. Anderson. In the 
Brooks case, the plaintiffs, residents of Florida, were injured in an 
automobile accident in Missouri allegedly caused by the negligence 
of the deceased, a resident of Kansas. A suit was commenced in a 
Missouri state court with the defendant Kansas executor being served 
pursuant to the Missouri motor vehicle statute." The case was 
removed by the Kansas personal representative to the federal dis- 
trict court where the defendant filed a motion to dismiss on the 
grounds that a personal representative is liable only in rem and has 
no authority outside the state of his appointment. 

After reviewing prior decisions involving similar statutes, the 
court concluded that the significant distinction between Leighton 
and Knoop is that the former ignored a consideration of the enforce- 
ability of its judgment, while the latter thought that the “full faith 
and credit question went hand in hand with a determination of 
whether or not the Iowa statute guaranteed due process of law.’™ 
The court, agreeing with Knoop that a consideration of the “full 
faith and credit question” was important, thought that the control- 
ling factor was whether the forum’s judgment would be given extra- 





“ Subsequent to the decision in Knoop v. Anderson, the Iowa legislature 
passed § 321.512 of the Code which is set forth supra note 10. In a footnote 
in the case of In re Estate of Fagin, 246 Iowa 496, 505, 66 N.W.2d 920, 925 
(1955), the Iowa court observes that it did not have an opportunity to pass 
on the constitutionality of the statute invalidated by Knoop v. Anderson, since 
the legislature amended the motor vehicle law after the Knoop decision. The 
footnote then lists Leighton, Oviatt, and Plopa as cases holding similar statutes 
valid. Quaere whether the Iowa court would have agreed with Knoop v. Ander- 
son? It is interesting to notice that the two statutes declared invalid (i.e., Iowa 
and Missouri) were done so by federal district courts. For other recent cases 
in which federal courts have taken restrictive views of state process statutes, see: 
Erlanger Mills v. Cohoes Fibre Mills, 239 F.2d 502 (4th Cir. 1956); Edwards 
v. Scott & Fetzer, Inc., 154 F. Supp. 41 (M.D. N.C. 1957); Orton v. Woods 
Oil and Gas Co., 249 F.2d 198 (7th Cir. 1957). 

"152 F. Supp. 36 (W.D. Mo. 1957). Since the writing of this article, 
the Brooks case has been reversed on appeal to the court of appeals. See Brooks 
v. National Bank of Topeka, 251 F.2d 37 (8th Cir. 1958). In reversing the 
district court, the court of appeals relied on a general public policy argument and 
the cases of Leighton, Plopa, and Oviatt. 

= Mo. REV. STAT. § 506.210 (Supp. 1955). 

1957) Brooks v. National Bank of Topeka, 152 F. Supp. 36, 40 (W.D. Mo. 
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territorial effect in Kansas where the defendant personal representa- 
tive had been appointed. In the words of the court: 


If the domiciliary state retains jurisdiction over estates therein, 
coextensive with its boundaries, I cannot accept the position 
that so long as the Missouri statute affords adequate notice, the 
statute is a valid extension of the police power without a con- 
sideration of its extraterritorial effect and the full faith and 


credit question.” 


Since a state cannot directly exercise control over property in a 
foreign state or affect title to assets therein (see Knoop), the court 
concluded that there is no reason to suppose that a state could in- 
directly accomplish this prohibited act by asserting personal juris- 
diction over the personal representative of the deceased. Thus, what 
a state cannot do directly, it cannot do indirectly and an attempt to 
do the latter is an invalid extension of the police power and not en- 
titled to full faith and credit. There is no discussion by the court 
of the question whether Kansas might give effect to the Missouri 
judgment even though not required to do so by the federal full 
faith and credit clause. 

The cases of Leighton, Knoop, Plopa, and Brooks present four 
different approaches to the same problem with opinion evenly 
divided as to what should be the ultimate result.* Although the 
immediate problem before the courts in each case was the validity 
of a statute purporting to authorize jurisdiction over a foreign per- 
sonal representative, the courts reached their decisions by the char- 
acterization which they made of the action against the foreign repre- 
sentative. Leighton saw the action as one in personam against the 
personal represntative which operated to adjudicate a right against 
the estate. At the same time, the action was not considerd as operat- 
ing directly upon property under the control of a court sitting in a 





% Ibid. 

™ The Wisconsin statute, WIS. STAT. § 85.05 (3) (1949), was upheld 
in Feinsinger v. Bard, 195 F.2d 45 (7th Cir. 1952) and in Tarczynski v. 
Chicago, M., St. P. 6 P. R. R., 261 Wis. 149, 52 N.W.2d 396 (1952), the 
decision in the former case preceding that in the latter by a few days. Both cases 
cite Leighton and Plopa as authority for holding the statute valid. The Fein- 
singer case dismisses Knoop in the following words: ‘. . . the reasoning is un- 
sound and, in any event, it is . . . contrary to the weight of authority.” Fein- 
singer v. Bard, supra at 48. 

There have been many cases holding that substituted service on personal repre- 
sentatives of nonresident motorists is invalid in the absence of statutory authority 
permitting the same. See Brown v. Hughes, 136 F. Supp. 55 (M.D. Pa. 1955); 
Davis v. Smith, 125 F. Supp. 134 (D.C. Del. 1954); In re Wilcox’s Estate, 
137 N.E.2d 301 (Ohio 1955); Wittman v. Hanson, 100 F. Supp. 747 (D.C. 
Minn. 1951). In the last case, the court approved by way of dicta the Leighton 
case and the statute involved therein. See in general, 53 A.L.R.2d 1194 (1957). 
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different state. Knoop, reaching the opposite conclusion, characteriz- 
ed the action as one which, by operating upon the foreign representa- 
tive, attempted to act directly upon property controlled by a foreign 
court. Hence, the action was bad under the familiar rule that a 
court in one state cannot act upon property controlled by a court 
in another state. 

Plopa attacks the rule, just stated, by assuming that a court in one 
state may act directly on property controlled by a court in another 
state, at least when the action is against a foreign personal represent- 
ative and the justification for the action is the forum state’s power 
to regulate the use of its highways. The Michigan court would seem 
to be on doubtful ground in assuming, as it apparently does, that 
its courts could act directly upon property under the control of 
courts in a sister state. 

The Brooks case criticizes Leighton for not considering the for- 
eign effect of its judgment under full faith and credit. This is un- 
warranted. Because Leighton concluded that its jurisdiction over 
the defendant personal representative was in personam, it must have 
assumed that an in personam judgment rendered thereby would 
be entitled to full faith and credit, at least to the extent of binding 
the personal representative in the domiciliary state. The New York 
court did not specifically decide what Indiana would do with the 
judgment, for this matter would be fixed by proceedings appro- 
priate to Indiana law. It was recognized in Riley v. New York 
Trust Co.,” that the determination by a Georgia court of the domi- 
cile of the deceased was binding on all parties to the action even as 
to assets outside the state of Georgia and even though the judgment 
was in personam as to such assets. Thus, contrary to Brooks, the New 
York court in Leighton was not being presumptuous in supposing 
that its judgment would be considered as a final determination 
of the rights between the parties to the New York action, assuming, 
of course, that its analysis of the nature of an action against a per- 
sonal representative was correct. 

Neither Plopa nor Brooks appears to afford a substantial solution 
to the problem of jurisdiction over a foreign personal representative. 
What is left is a choice between the analysis in Leighton and that 
in Knoop. That is: 


(1) Should proceedings against a foreign personal representative 
be regarded as operating upon the parties, including the foreign 
representative, binding them as to rights litigated and precluding 





315 U.S. 343 (1942). 
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them on res judicata principles from asserting a different view 

of the rights with respect to property controlled by a foreign 

forum? 

(2) Or, as in Knoop, should proceedings against a foreign personal 

representative be regarded as operating directly upon property 

controlled by a foreign court (that is, as proceedings against the 

foreign res)? 
This choice would have to be made by any court passing on the 
validity of a statute similar to that in Leighton and Knoop and is the 
issue that a foreign personal representative would raise if subjected 
to a proceeding in personam by an Illinois court under section 17. 
If Leighton is correct, then, the application of section 17 to a foreign 
personal representative is constitutional. If, however, Knoop is cor- 
rect, then, for the purposes of this paper, the foreign personal repre- 
sentative contesting the constitutionality of section 17 would prevail. 
Although the United States Supreme Court has not resolved this 
precise dispute, several related cases serve as guides to the probable 
direction the Court will take when it is necessary to decide between 
Leighton and Knoop. 

In Morris v. Jones,” the United States Supreme Court had before 
it the problem of proving claims against a statutory successor of a 
corporation. Admitting that there are differences deeply rooted 
in history which distinguish corporate receivers from personal repre- 
sentatives of decedents,” nevertheless, the Court's analysis of proof 
and allowance of claims may have an important bearing on proof 
of claims against estates of decedents. 

The petitioner in Morris commenced a suit against Chicago 
Lloyds in Missouri for an alleged tort. Before judgment, Chicago 
Lloyds went into receivership in Illinois, with the respondent being 
appointed receiver in Illinois. The Illinois court fixed the time for 
filing claims and ordered a stay of suits against Chicago Lloyds. 
Even though the petitioner had notice of this order, he continued 
the Missouri action and obtained a judgment there by default. This 
Missouri judgment was then presented in Illinois as a claim against 
Chicago Lloyds but was disallowed on the grounds that full faith 
and credit need not be given a judgment which attempts to reach 
property located outside the Missouri forum and controlled by a 
nonresident receiver. On appeal, the United States Supreme Court 





329 U.S. 545 (1947). 
™ But compare: Note, Statutory Successor, the Receiver and the Executor 


in Conflict of Laws, 44 COLUM. L. REV. 549 (1944). 











May] COMMENTS 443 


reversed the Illinois court, ruling that the judgment should be al- 
lowed as a claim under the full faith and credit clause. 

In arriving at this conclusion, the Court observed that it had been 
previously decided™ that distribution of the assets of a debtor among 
creditors has a “two-fold aspect.” 


It deals ‘directly with the property’ when it fixes the time and 
manner of distribution. No one can obtain part of the assets or 
enforce a right to specific property in the possession of the 
liquidation court except upon application to it. But proof and 
eane of claims are matters distinct from distribution. They 
do not ‘deal directly with any of the property.’ “The latter func- 
tion, which is spoken of as the liquidation of a claim is strictly 
a proceeding in personam.’ [The court cites Riehle v. Margolies, 
from which it is quoting.] The establishment of the existence 
and amount of a claim against the debtor in no way disturbs 
the possession of the liquidation court, in no way affects title to 
the property, and does not necessarily involve a determination 
of what priority the claim should have.” 


The Supreme Court is saying that in distributing the assets of the 
debtor to creditors, there is first an in personam proceeding against 
the representative or liquidator which establishes the existence of 
the claim, followed by an in rem proceeding against the property 
whereby the established claim is satisfied. Each phase is distinct 
from the other. Thus, a court can take jurisdiction over an action 
designed to prove and establish a right against the debtor’s assets 
even though the court does not control any assets of the debtor. The 
judgment it renders is binding on the parties to the proceedings and, 
as between them, must be given full faith and credit by the state 
controlling the assets. ‘This does not mean any priority must be given 
to the judgment, but only that it must be recognized as final and 
binding on the parties to the action.” 





 Riehle v. Margolies, 279 U.S. 218 (1929), opinion delivered by Mr. 
Justice Brandeis. 

® Morris v. Jones, 329 U.S. 545, 549 (1947). 

“A similar view was expressed by the Supreme Court of Mississippi in 
Lyle Cashion Co. v. McKendrick, 87 So.2d 289 (Miss. 1956). There the 
question was whether a declaratory judgment of a Louisiana federal district court, 
declaring the rights of parties of a contract involving interests in lands located 
in Mississippi, was binding on the parties so as to preclude relitigation of the 
same question by the same parties in a subsequent suit brought in Mississippi. 
In concluding that the prior declaratory judgment prevented the parties from 
relitigating the same question brought before the federal district court, the 
Mississippi court said: 

“It is a universal rule that a judgment of the courts of one State cannot 
oa affect and determine the title to real property located in another 
ae 
“It is equally well settled that one who selects a forum and affirmatively 
invokes its jurisdictional power to determine questions arising under a con- 
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It would seem to follow from this analysis that a proceeding by a 
creditor against the personal representative to establish a claim 
against the estate of the deceased is an in personam action and, 
therefore, a court could assume jurisdiction of the controversy with- 
out actually having any control over assets of the deceased. The 
creditor’s action becomes in rem only when he attempts to seek satis- 
faction of his claim from the estate. 

This distinction between the separate in personam and in rem 
aspects of proving a claim was essentially recognized by the United 
States Supreme Court in Markham v. Allen. While an estate was 
being probated in a California state court, the Alien Property 
Custodian brought suit in a federal district court seeking a judg- 
mént determining that the entire net estate should vest in the 
Custodian and not in the various California claimants. Although 
the district court gave judgment for the Custodian, the court of 
appeals reversed the decision holding that federal courts should not 
interfere with state probate proceedings. —The Supreme Court, in 
reversing the court of appeals, held that although it is true a federal 
court has no jurisdiction to probate a will or administer an estate, 
nevertheless, 


federal courts of equity have jurisdiction to entertain suits ‘in 
favor of creditors, legatees and heirs’ and other claimants against 
a decedent's estate ‘to establish their claims’ so long as the fed- 
eral court does not interfere with the probate proceedings or 
assume general jurisdiction of the probate or control of the 
property in the custody of the state court. 


Furthermore, the Court said that 


while a federal court may not exercise its jurisdiction to disturb 
or affect the possession of property in the custody of a state court 
... [citing cases], it may exercise its jurisdiction to adjudicate 
rights in such property where the final judgment does not un- 
dertake to interfere with the state court’s possession save to the 





tract involving real estate situated in another state and a judgment is rendered 
binding on the parties personally, such judgment is conclusive of the ques- 
tion determined so as to preclude the party who invokes the jurisdiction 
from relitigating the same questions in the state where the property is situ- 
ated. . . . In such case, the judgment or decree does not operate directly on 
the property, but on the party; it does not vest or divest title, but is con- 
clusive of the legal rights under the contract, insofar as those rights were 
determined, and as such may be used as evidence to establish title in the 
State where the land is situated.’’ Id. at 294. 

“326 U.S. 490 (1946). 

* Id. at 494. 
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extent that the state court is bound by the judgment to recognize 

the right adjudicated by the federal court.* 

What result is obtained by adding together the cases of Morris 
v. Jones and Markham v. Allen? It is this: The establishing of a 
claim against a debtor’s estate is an in personam proceeding as be- 
tween the personal representative and the claimant that may be 
brought in any court that can acquire personal jurisdiction over 
the personal representative, irrespective of whether that court has 
control over the debtor's assets. Once the court takes jurisdiction 
over the claimant and the personal representative, it can adjudicate 
the claim and the judgment becomes a final determination of the 
plaintiff's claim. As against the personal representative sued, the 
judgment is entitled to full faith and credit in the state appointing 
the personal representative and controlling assets of the deceased. 

The analysis just completed suggests that motor vehicle process 
statutes applying to personal representatives of nonresident motorists 
will be held valid by the United States Supreme Court when the 
Court must decide the issue of their constitutionality. If this is a 
correct assumption, then it follows that the view of Leighton v. 
Roper would prevail over that of Knoop v. Anderson. If it is fur- 
ther asumed that Illinois has a sufficient basis for personal jurisdic- 
tion over a living nonresident tortfeasor, then, applying the view 
of Leighton, it is equally reasonable to assume that section 17 is 
valid in providing for personal jurisdiction over foreign personal 
representatives, for this aspect of section 17 represents nothing more 
than an extension of the principle of the statute considered valid 
in Leighton. 

It is submitted, therefore, that the third constitutional objection 
of the personal representative in the hypothetical case supposed in 
this paper must fail, for section 17 seems to be a valid method of 
obtaining in personam jurisdiction over a nonresident personal 
representative, even though the Illinois forum controls no assets 
of the deceased. 

Assuming that the personal representative fails to defeat jurisdic- 


~ 





® Ibid. See also HART &% WECHSLER, THE FEDERAL COURTS AND THE 
FEDERAL SYSTEM, 1013-16 (1953) for a discussion of federal jurisdiction 
in matters of probate and administration. 

“ A case like Hunt v. Tague, 205 Md. 369, 109 A.2d 80 (1954) can be 
distinguished from the concern of this paper. There, the service of process was 
made upon a dead nonresident motorist. The court held that since the personal 
representative had not been served and the attempt to serve the tortfeasor himself 
failed, service of summons was properly quashed, in an action that sought to 
make the personal representative a party to che suit under the motor vehicle 
Statute. 
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tion of the Illinois court on grounds of non-compliance with section 
17 and that he fails to upset section 17 on grounds that is it uncon- 
stitutional, the question immediately raised is what effect will be 
given a judgment against the foreign personal representative, 
rendered in Illinois, when it is presented for satisfaction in Wiscon- 
sin, the state appointing the personal representative? 

The United States Supreme Court said in Morris v. Jones: 


“Because there is a full faith and credit clause a defendant may 

not a second time challenge the validity of the plaintiff's right 

which has ripened into a judgment.” ... For the Full Faith and 

Credit Clause established * “throughout the federal system the 

salutary principle of the common law that a litigation once pur- 

sued to judgment shall be as conclusive of the right of the par- 

ties in every other court as in that where the judgment was ren- 

dered.’ 
Because the Illinois in personam proceedings established the ex- 
istence of the plaintiff's claim against the deceased and because the 
Wisconsin personal representative was a party to the proceedings, 
the claim became binding on the parties to the Illinois action and 
the Wisconsin personal representative would be prevented from at- 
tacking in Wisconsin the validity of the claim. Its allowance as a 
claim against Wisconsin assets would be in accordance with appropri- 
ate state procedure. 

To the extent, then, that the forum where assets are located is 
compelled to give full faith and credit to a judgment rendered 
against a living defendant, it would appear that the same full faith 
and credit is owing to a judgment rendered against a personal repre- 
sentative of the deceased defendant.” 





® Morris v. Jones, 329 U.S. 545, 551-2 (1947). 

“On the problems discussed in this section, see Holt, Extension of Non- 
Resident Motorist Statutes to Non-Resident Personal Representatives, 101 U. PA. 
L. REV. 223 (1952); Dambach, Personal Jurisdiction: Some Current Problems 
and Modern Trends, 1958 U.C.L.A. L. REV. 198, especially at 203-04. 

Could a state refuse to recognize a judgment validly rendered under section 
17 (1) (b) on the grounds that similar torts do not survive in the state and it 
would be against the public policy of the state to recognize a judgment based 
on law contrary to that of the forum? The answer would seems to be “‘no”’ in 
light of Fauntleroy v. Lum, 210 U.S. 230 (1908) and Milwaukee County 
v. White Co., 296 U.S. 268 (1935). In the latter case, the question was 
whether a forum called upon to give full faith and credit to a foreign money 
judgment could go behind the judgment and examine the public policy considera- 
tion relating to the cause of action upon which the judgment was based. In hold- 
ing that the court could not re-examine the record supporting the money judg- 
ment, the court said at 276-77: 

“The very purpose of the full-faith and credit clause was to alter the 
status of the several states as independent foreign sovereignties, each free 
to ignore obligations created under the laws or by the judicial proceedings 
of the others, and to make them integral parts of a single nation throughout 
which a remedy upon a just obligation might be demanded as of right, 








(1 
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III 
AssETs IN Two or More States OutsipE ILLINOIS ForuM 


In this section, the problem considered arises where the decedent 
leaves assets to be separately administered in two or more states 
other than the forum. Presumably, if the analysis of the preceding 
section is correct, a forum may enter separate in personam judg- 
ments against the personal representative appointed in each admin- 
istration. 

Where multistate administration of a decedent's estate has been 
involved, territorial concepts of state power have bred a host of con- 
fusions with respect to the relationship between the various admin- 
istrations. It is said that each administrator has authority to act 
only to the extent of property controlled by the state appointing 
him.” Furthermore, an administrator could only on rarest occasions 
be sued in his representative capacity outside the state of his appoin- 
ment.” Thus, it was practically impossible to join in the same pro- 
ceedings, in their representative capacities, two or more personal 
representatives having control over assets in different states. In 
traditional theory, it was clear that a judgment, operating person- 
ally against one administrator, was not binding personally against 
another administrator who was a stranger to the judgment. This 
was Clearly set forth by the United States Supreme Court in Johnson 
v. Powers.” Said Mr. Justice Gray, quoting from an earlier case: 


“The judgment is against the person of the administrator, that 
he shall pay the debt of the intestate out of the funds commmit- 
ted to his care. If there be another administrator in another 
State, liable to pay the same debt, he may be subjected to a 
like judgment upon the same demand, but the assets in his hands 
cannot be affected by a judgment to which he is personally a 
stranger. The laws and courts of a State can only affect persons 
and things within their jurisdiction. Consequently, both as to 
the administrator and the property confided to him, a judgment 
in another State is res inter alios acta. It cannot be even prima 
facie evidence of a debt; for if it have any effect at all, it must 
be as a judgment, and operate by way of estoppel.”” 


irrespective of the state of its origin. That purpose ought not lightly to be 

set aside out of deference to a local policy which, if it exists, would seem 

to be too trivial to merit serious consideration when weighed against the 

policy of the constitutional provision and the interest of the state whose 

ong is challenged.” 

note 45 supra. See also 3 BEALE, CONFLICT OF LAws § 512.1 

(1935) ; GOODRICH, CONFLICT OF LAWS §§ 186, 190 (1949); STUMBERG, 
CONFLICT OF LAWS 447-55 (1951). 

“See note 31 supra. See also, Note, 56 COLUM. L. REV. 915 (1956). 

"139 U.S. 156 (1891). 

” Id. at 161, quoting from Stacy v. Thrasher, 47 U.S. (6 How.) 44 
(1848). See also Nash v. Benari, 117 Me. 491, 105 Atl. 107 (1918). 











448 WISCONSIN LAW REVIEW [Vol. 1958 


The question whether one administrator was or was not a stranger 
to a proceeding against another administrator was spoken of in 
terms of “privity” of administrators.” Around the privity concept 
grew distinctions of great complexity” which have often resulted in 
indefensible kinds of discrimination against various legal interests.” 

Because the doctrine of privity of administrators exists today, 
section 17 of the Illinois Practice Act has tremendous significance 
for decedent estate law. Sub-section (1) of the statute reads in part 
that the tortfeasor “submits [his] person and, if an individual, his 
personal representative, to the jurisdiction of the courts of this 
State .. . .“ Can this sub-section be construed to mean that a claim- 
ant, by invoking section 17, can join all the personal representatives 
of the deceased and, thereby, acquire personal jurisdiction over the 
deceased tortfeasor’s representatives wherever they may be located? 
By the very terms of the statute, the deceased submitted his personal 
representative to the personal jurisdiction of an Illinois forum. 
It should make no difference in the effect of the statute that there 
might be two or more personal representatives, for the deceased 





™ Ingersoll v. Coram, 211 U.S. 335 (1908); Brown v. Fletcher’s Estate, 
210 U.S. 82 (1908); Rentschler v. Jamison, 6 Mo. App. 135 (1878); Brodie 
v. Bickley, 2 Rawle *431 (Pa. 1830); RESTATEMENT, CONFLICT OF LAws 
§§ 510, 511 (1934); GOODRICH, CONFLICT OF LAWS § 191 (1949); 3 
BEALE, CONFLICT OF LAWS § 510.1 (1935). The court in Nash v. Benari, 
supra note 70 at 493, 105 Atl. at 108, said: 

“‘Where administrations of the estates of the same intestate are granted 
to different persons in different states they are so far deemed independent 
of each other that a judgment obtained against one will furnish no right 
of action against the other, to affect assets received by the latter in virtue 
of his own administration; for in contemplation of law there is no privity 
between him and the other administrator.” 
™If two administrations were conducted by the same person, some courts 

found privity. Creighton v. Murphy, 8 Neb. 349 (1879); Goodall v. Marshall, 
14 N.H. 161 (1843); Lomas v. Hilliard, 60 N.H. 148 (1880). Contra: 
RESTATEMENT, CONFLICT OF LAWS § 506, comment a (1934). 

If the relationship was one between an executor and an administrator c.t.a., 
there was usually no privity. Brown v. Fletcher’s Estate, 210 U.S. 82 (1908); 
Richards v. Blaisdell, 12 Cal. App. 101, 106 Pac. 732 (1909); First National 
Bank v. Dowdy, 175 Mo. App. 478, 161 S.W. 859 (1913); RESTATEMENT, 
CONFLICT OF LAws §§ 510, comment d, 511, comment b (1934). Contra: 
Latine v. Clements, 3 Ga. 426 (1847); Garland’s Adm’r v. Garland’s Adm’r, 
84 Va. 181, 4 S.E. 334 (1887). 

Privity was usually found when the same person was acting as executor 
in several states. Turley v. Dreyfus, 35 La. Ann.* 510 (1883) ; RESTATEMENT, 
CONFLICT OF LAWS §§ 506, comment a, 510, comment d (1934). 

™ For example, a creditor whose claim was rejected by the domiciliary court 
might sue in every state where there was an ancillary administrator and the various 
administrators could not plead a former judgment as res judicata of the claim. 
On the other hand, if a creditor recovered a judgment against one administrator, 
he could not use it as a claim or even evidence of an indebtedness in any other 
administration. The only way to avoid these difficulties would be to hope the 
court would find privity between administrators. 

“ILL. ANN. STAT. c. 110, § 17 (Smith-Hurd 1956) at p. 425, supra. 
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submitted each representative to the jurisdiction of the Illinois 
court. If section 17 permits an action against any or all personal 
representatives of the deceased, the Illinois joinder statute” seems 
to permit the joining of all such personal representatives of the 
deceased in an action on an alleged claim against the estate. 

If the Illinois court allowed the claimant to join under section 17 
all personal representatives of the deceased tortfeasor, it would mean 
that the claimant could obtain an adjudication of his claim binding 
in personam all personal representatives of the deceased. To the 
extent that the Illinois judgment would have to be given full faith 
and credit in a foreign state, the claimant could seek satisfaction 
of his judgment from the deceased’s estate located in any state con- 
trolling assets of the deceased and represented by an administrator 
made a party to the Illinois proceedings. 

Thus, another broad benefit of section 17 emerges. By invoking 
the statute and joining all personal representatives of the deceased, 
thereby acquiring personal jurisdiction over all representatives of 
the estate and making them parties to the action, the plaintiff can 
avoid the contention that there was no privity of administrators 
in the Illinois action. The plaintiff can settle his claim against the 
estate, wherever located, in a single action.” 


CONCLUSION 


This paper has considered aspects of the power of a state to enter- 
tain judicial jurisdiction over personal representatives of deceased 
nonresident tortfeasors. It has been shown that under established 
and familiar doctrine, the presence of assets belonging to the de- 
cedent at the place of the tort furnishes a basis for the appointment 
of an ancillary administrator. Service within that state upon the 
ancillary administrator supplies a basis for satisfaction of the claim 
out of assets under the control of the forum. 





; * ILL. ANN. STAT. c. 110, § 24 (Smith-Hurd 1956). The statute reads 
in part: 

““(1) Any person may be made a defendant who, either jointly, severally 
or in the alternative, is alleged to have or claim an interest in the controversy 
or in any part thereof, or in the transaction or series of transactions out 
of which the controversy arose, or whom it is necessary to make a party for 
the complete determination or settlement of any question involved therein, 
or against whom a liability is asserted either jointly, severally or in the 
alternative arising out of the same transaction or series of transactions, 
regardless of the number of causes of action joined.” 

* Even if a state recognizes privity between administrators, it might be advis- 
able to join all personal representatives even from states recognizing privity so 
as to avoid any jurisdictional questions. See also WIS. STAT. § 324.31 (8) 
(1955) for results under the Uniform Ancillary Administration of Estates Act. 
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A more complex problem exists where the decedent’s only assets 
are found outside the state of the tort. Under these circumstances, 
judicial action in the state of the tort must be directed at foreign 
personal representatives of the decedent who have been appointed 
in states where the decedent left assets. There is much diversity of 
judicial opinion as to the nature of an action against a foreign 
personal representative sued in his representative capacity. Essential- 
ly two views of the action emerge: 

View I. An action against a personal representative is in fact 
an action against the decedent’s property. In short, it is an action 
in rem. 

View II. An action to collect a claim against a decedent's estate 
has two phases. First, there is an action in personam to establish 
the existence of the claim in a manner binding upon the parties 
to that proceeding and which in no way interferes with or affects 
the decedent’s property. Second, there is a proceeding in the forum 
having custody of the property for an order affecting or acting upon 
the property itself. In the second proceeding, the parties to the prior 
action are bound by the claim established in that prior action. 

Support for View I is represented primarily by Knoop v. Ander- 
son." Support for View II is found in Leighton v. Roper™ and two 
analogous lines of authority in cases where the United States 
Supreme Court has dealt with the matter of proving claims against 
debtor’s and decedent's estates. After reviewing the cases that deal 
either directly or indirectly with the matter of collecting a claim 
against an estate, it would seem that authority tends to support 
View II. 

If it is assumed that the state of the tort can exercise personal jur- 
isdiction over a foreign personal representative, even though the 
deceased left no assets within the state, then a statute like section 17 
of the Illinois Civil Practice Act can be used with a joinder statute 
to join all personal representatives of the deceased. By doing this, 
the ancient nightmare of privity is put to rest and the claimant can 
settle his claim against the entire estate in a single action. 


Davip C. BRODHEAD 





™71 F. Supp. 832 (N.D. Ia. 1947). 
™ 300 N.Y. 434, 91 N.E.2d 876, 18 A.L.R.2d 537 (1950). 











Comment 


CONFLICT OF LAWS: EFFECT OF TIME LIMITATIONS 
ON PROOF OF CLAIMS IN PROBATE 


The person holding a claim against a decedent must consider 
the effect of two distinct statutory time limitations upon proof of his 
claim. The first, and more familiar of the two, is the statute of limi- 
tations, a legislative enactment found in each state which prescribes 
the periods within which suit may be brought after a cause of action 
has accrued.’ These periods vary from state to state, and vary within 
each state as they are applied to personal, property, or contract 
actions, and they often vary further as applied to particular causes 
of action within these classifications. The statute of limitations be- 
gins running when the cause accrues, which generally is the moment 
the right to commence an action comes into existence.’ 

The second of these statutory time limitations is the statute of non- 
claim. It is also a statute of repose, but applies only to claims against 
a person now deceased which must be presented to his personal 
representative. The nonclaim statute subordinates the interest 
of the creditor by drastically narrowing the time for action on the 
claim, the purpose being to inform the personal representative of 
the decedent and the court of valid claims so that the estate may be 
administered expeditiously.” The statute of nonclaim may com- 
mence running when the administrator is appointed, when he gives 
public notice to creditors, or when the court orders claims to be 
presented.‘ 

The problems which these two limitations statutes present are 
many, indeed. These problems arise in three distinct situations 
which call for separate consideration: the single administration with 
a domestic cause of action; the single administration with a foreign 
cause of action; and the multiple administration. In the simplest 





* Legislative shortening of the period as to claims which have already arisen 
is not unconstitutional as impairing an obligation of contract as long as am 
time is provided to present such claims, Mott v. Fulton, 131 Ohio St. 30, 
3 N.E.2d 404 (1936). It should be noted at the outset that in some jurisdic- 
tions the statute of limitations does not apply to claims against decedents, pro- 
vided it had not run at the time of the decedent's death, notes 83 and 84, infra. 

*34 AM. JUR., Linntation of Actions § 113 (1941). Sometimes a forum 
holds that its local statute of limitations does not start to run on a foreign claim 
until the defendant became amenable to local process, p. 466, infra 

*U.S. Gypsum Co. v. Shaffer, 7 Cal.2d 454, 60 P. 2d 998 (1936). 
Amendment shortening the nonclaim period will not affect claims against 
estates then in the process of administration unless so provided, Kalis v. Leahy. 
188 F.2d 633 (D.C. Cir. 1951). 

*34C.J.S., Executors and Adminisrators § 405 (1942). 
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situation, with a single administration and a domestic cause of ac- 
tion, it must be determined if either statute has been tolled by some 
event, waived by the administrator, or extended or curtailed by the 
other statutory limitation. Where there is again a single administra- 
tion, but the cause of action is foreign, the additional question arises 
whether the forum will apply its local limitation statutes or the 
limitation provisions applicable where the claim arose. Finally, 
in the most complex situation, the multiple administration, one 
must also determine the effect of the nonclaim statute in one of these 
administrations upon the other. These problems will be considered 
in that order. 


SINGLE ADMINISTRATION, DOMESTIC CAUSE OF ACTION 
The Statute of Limitations: 


Tolling. 

Since in every case the person against whom the cause of action 
originally accrued is now deceased, first consideration should be 
given to the possibility that his death operated to toll the statute 
of limitations for a time. The general rule is that in the absence 
of a tolling statute to that effect, the death of the person liable does 
not interrupt the statute of limitations.’ Also, a statute may specific- 
ally state that death does not toll the statute of limitations.’ But, 
other statutes do specifically provide for interruption, either in all 
cases," or in particular situations, such as where there is a vacancy 
in administration,* a contest on probate of will or granting of letters,’ 
or where there is insufficient personal property to meet the claim 
and consequently the statute is tolled as to realty which has descend- 
ed to heirs and devisees of the deceased.” All of these statutes 
seemingly reflect the legislative policy of the states in which they 
are found to be that the claimant is not to be penalized because the 
person liable has died, resulting in a period of time within which 
bringing suit often is very difficult. 

Other states, however, apparently take the view that the claimant 
can only be hurt if the statute would run out during this period 
shortly after death when no adequate provision exists for asserting 
the claim. Hence, they extend the statute for a time after death 





® Annot., 174 A.L.R. 1423 (1948). 

* E.g., PA. STAT. ANN. tit. 20, § 320.613 (1950). 

" E.g., VA. CODE ANN. § 8-31 (1950) (one year). 

® E.g., IDAHO CODE ANN. § 15-612 (1947); OKLA. STAT. tit. 58, § 342 
(1951). 

* E.g., N.C. GEN. STAT. § 1-24 (1953). 

© E.g., MD. ANN. CODE art. 57, § 8 (1957) (18 months). 
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only if it would have otherwise run out within this period.” While 
such a provision would save the claimant if letters were granted 
within this period of extension, it would be of no assistance if at the 
end of the time no personal representative had yet been appointed. 
However, this provision does aid the claimant in preventing the 
latter situation; if no one applies for letters he has additional time 
to do so himself, statute permitting. 

Another type of tolling statute found provides that the statute 
of limitations will be extended until a certain time after the granting 
of letters if the limitation time would have otherwise run before 
appointment of an administrator.” Like the statute referred to pre- 
viously which tolled whenever there was a vacancy in administra- 
tion, this type of statute is more apt to give the creditor protection 
than those statutes which toll the limitation time for a fixed period. 
They cover the period within which the creditor actually is harmed, 
the time when there is no personal representative with whom 
the claim can be filed or against whom suit can be brought. Equally 
reasonable is the excepting of time within which personal repre- 
sentatives are by statute immune from suit.” 

Other types of tolling features, applicable to statutes of limitations 
generally, should also be looked for in determining whether the 
period of limitations has run against the claim. Tolling while the 
would-be defendant was out of the state is not uncommon, but the 
statutes are far from uniform, and demand a close reading.“ In ad- 
dition, they often do not indicate whether they are intended to apply 
where the defendant was absent from the state, but still amenable 





" E.g., IND. ANN. STAT. § 7-801 (1953) (six months); DEL. CODE 
ANN. tit. 10, § 8112 (1953) (six months). 

% E.g., S.C. CODE § 10-107 (1952). 

™ Since S.C. CODE § 19-554 (1952) provides that no action can be 
brought upon a debt until twelve months after death, this period was excepted, 
Moore v. Smith, 29 S.C. 254, 7 S.E. 485 (1888). But, since the statute says 
“debt,” this does not apply to tort claims, Newman v. Lemmon, 149 S.C. 417, 
147 S.E. 439 (1929). 

“Some apply only where the defendant was out of the state when the 
cause of action accrued, e.g., MD. ANN. CODE art. 57, § 5 (1957); some only 
where the defendant was then within the state and later absent, e.g., N.M. STAT. 
ANN. § 23-1-9 (1953); some include both absence when the cause accrued 
or later absence, e.g., R.I. GEN. LAWS ANN. § 9-1-18 (1956); some others 
apply only to residents who were later absent, e.g., PA. STAT. ANN. tit. 12, 
§ 40 (1953); while others apply only to residents who were absent when the 
cause accrued, e.g., KY. REV. STAT. § 413.190 (1956). Also, there is a dis- 
pute as to the meaning of residence when used in such statutes, see SELECTED 
READINGS IN CONFLICT OF LAWS 493 (Culp ed. 1956). As to the effect 
of the defendant’s absence from the state generally, see STATE OF N.Y. LAW 
REVISION COMM’N REPORT, Legis. Doc. 65, p. 164 (1943). 
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to service of process, complicating matters further.” Many states 
have other particular tolling features, such as allowing the statute 
to be tolled pursuant to a provision in the testator’s will* or because 
of disabilities of the plaintiff, such as infancy or mental incapacity.” 
Finally, if the claim is being presented by the representative of a 
deceased claimant, it is very possible his death has tolled the statute 
just as that of the debtor might.” 

It is familiar doctrine that commencement of an action tolls the 
statute of limitations on the cause.” But, for several reasons the 
holder of a claim against a decedent may not be in a position to com- 
mence an action against the administrator. For one, some jurisdic- 
tions require that the claim first be presented to the administrator 
or the court and formally rejected before an action may be com- 
menced on the claim against the administrator in his representative 
capacity.” For another, it will be far simpler in the ordinary case 
for the claimant simply to submit his claim to the administrator 
or the probate court in the hope that it will be allowed without 
challenge. In either case there may have been a claim filed but 
but no action commenced within the period allowed by the statute 
of limitations. 

This raises the question whether the fact of filing a claim with the 
administrator or the probate court operates to toll the statute. Some 
jurisdictions have express provisions that filing does toll the statute.” 
There are others, however, which provide that filing does not toll 





* The courts often apply the statute strictly, tolling the running of the 
limitation time even though the defendant was amenable to process. Hence, the 
statute was tolled as to a defendant actually in the state but considered a non- 
resident because he was in military service, Rich v. Jefferson Medical College 
of Philadelphia, 125 F.Supp. 357 (E.D. Pa. 1954) : as to a defendant who 
could have been served by substituted service upon the motor vehicle commissioner, 
Blackmon v. Govern, 138 F.Supp. 884 (D.N.J. 1956); as to a defendant who 
entered the state daily for short periods of time, Rockwood v. Whiting, 118 
Mass. 337 (1875); and as to a defendant who entered the state for short 
periods longer than a day, Converse v. Johnson, 146 Mass. 20, 14 N.E. 925 
(1888). Other courts, however, have refused to apply the tolling statute if the 
defendant could have been served, as where the defendant was absent but retained 
a domicile, Whitton v. Wass, 109 Mass. 40 (1871); and where a nonresident 
corporation was subject to service because of minimum contacts, Klein v. Lionel 
Corp., 130 F.Supp. 725 (D. Del. 1955). See Annot., 94 A,L,R. 485 (1935); 
Annot., 119 A.L.R. 859 (1939). 

* E.g., D.C, CODE ANN. § 12-207 (1951). 

* E.g., KY. REV. STAT. § 413.170 (1956). 

* E.g., ME. REV. STAT. ANN. c. 112, § 100 (1954). 

54 C.J.S., Limitations of Actions § 262 (1948). 

* Annot., 34 A.L.R. 362 (1925). 

" E.g., PA. STAT. ANN. tit. 20, § 320.614 (1950); W. VA. CODE ANN. 
§ 4159 (1955). 
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the limitation time,” or that it is tolled only if the filing is accom- 
pained by admission by the personal representative.* Where filing 
is not alone sufficient to toll the statute, it would seem desirable 
that the claimant be allowed to bring suit immediately.* Otherwise 
the claimant would have no alternative available for tolling the 
limitation time if the administrator failed to handle his claim ex- 
peditiously. 

Consideration of tolling, then, is very important in determining 
the actual expiration of the statute of limitations on a claim against 
a decedent’s estate. In a majority of instances the death of the dece- 
dent and the filing of the claim will both be an effective tolling. In 
addition, there are general tolling provisions effective against all 
causes of action which will be found to apply to many of these 
claims. 

Waiver or Estoppel to Plead Defense of Statute of Limitations. 


Even though the statute of limitations in fact bars the cause, 
it is possible in some circumstances to collect the claim when it ap- 
pears the personal representative has either waived the statute or 
that an estoppel to raise that question may be worked against him. 
The question of waiver or estoppel presents itself in two types of 
situations. In one are found statutes and case decisions which operate 
permissively upon the administrator, allowing him to pay stale 
claims where in good faith he believes it is in the interests of justice 
to do so. In the second situation, the statutes and decisions operate 
compulsively; that is, they may compel payment of a stale claim as 
a result of a waiver or estoppel doctrine. 

(1) Permissive Payment. A number of jurisdictions allow the 
administrator to voluntarily pay a claim otherwise barred by the 
statute of limitations. Usually this is done by a statute which leaves 
it within the administrator’s discretion whether or not to grant 
a barred claim which is just.” Other states are in a similar position 
by case law which allows the administrator to pay where “sound dis- 
cretion would warrant satisfaction of the claim,’” or provided he 
“act in good faith and free from coercion.” The representative 





* E.g., D.C. CODE ANN. § 18-514 (1951). 

* E.g., N.C. GEN. STAT. § 1-22 (1953). 

*D.C. CODE ANN. § 18-514 (1951) says filing does not toll. Hence, 
Clawans v. Sheetz, 92 F.2d 517 (D.C. Cir. 1937), held suit could be brought 
on a claim which had neither been exhibited to the executor legally authenticated 
nor passed by the probate court. 

* E.g., D.C. CODE ANN. § 18-515 (1951); MD. ANN. CODE art. 93, 
§ 106 (1957). 

* Chambers v. Fennemore, 4 Del. (Harr.) 368 (1846). 

*™ Twiddy v. Mullen, 176 N.C. 16, 96 S.E. 653 (1918). 
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might, however, be restricted to paying claims which were not 
barred at the death of the debtor.” 

However,there are statutes in some states which specifically hold 
the personal representative to the duty of invoking the limitations 
statute.” Also, in the absence of such a statute, some courts have 
still held the administrator liable for any payments of a barred 
claim.” 

(2) Compulsory Payment Based on Waiver or Estoppel. Statutes 
may provide that an acknowledgment by the administrator of the 
debt waives the limitations statute," but the requirements are likely 
to be strictly stated, such as requiring that the promise be in writing 
and signed by the representative.” In the absence of a statute to the 
contrary, the cases have usually allowed waiver, at least under certain 
circumstances.” Thus, where the administrator has expressly ac- 
knowledged the debt of the decedent, he is said to have created a 
“new debt.’™ Or, where there was reliance on some other act by the 
representative tending to lull the claimant into inaction and thereby 
succeeding in getting the statute to run, he is then said to be 
estopped from availing himself of the statute.” However, in the 
latter instance, the act must be one which would reasonably cause 
the claimant to believe the debt would be paid, such as partial 
payment.” 

Conversely, there are statutes which preclude the operation of the 
waiver doctrine by providing that an acknowledgement or promise 
by the personal representative will not be effective to charge an 
estate which would otherwise be protected.” Such statutes have been 
held applicable whether the promise was made before or after the 
debt had been barred,” and whether the promise was written” 
or oral.” The extreme view is that found in State ex rel. Scherber 
v. Probate Court of Hennepin County," which held that waiver 





* Hunter v. Hunter, 63 S.C. 78, 41 S.E. 33 (1902). 

*” E.g., CAL. PROB. CODE § 708. 

” Estate of Duffield, 258 Ill. App. 78 (1930). 

* E.g., ME. REV. STAT. ANN. c. 112, § 105 (1954). 

* E.g., D.C. CODE ANN. § 12-305, 18-515 (1951). 

* Annot., 8 A.L.R.2d 660 (1949). 

* Preston v. Cutter, 64 N.H. 461, 13 Atl. 874 (1887). 

* Hornblower v. George Washinton University, 31 App. D.C. 64 (1908). 

* Semmes v. Magruder, 10 Md. 242 (1856). For a detailed examination 
of what promise or what other act will be sufficient to constitute a waiver of the 
statute of limitations, see Annot., 8 A.L.R.2d 660 (1949). 

* E.g., VA. CODE ANN. § 8-28 (1950). 

* Boone v. Boone, 123 W. Va. 696, 17 S.E.2d 790 (1941). 

* St. Joseph’s Soc. v. Va. Trust Co., 175 Va. 503, 9 S.E.2d 304 (1940). 

“ Soble v. Herman, 175 Va. 489, 9 S.E.2d 459 (1940). 

“145 Minn. 344, 177 N.W. 354 (1920). 
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would not be declared even where there had been fraud on the part 
of the representative in inducing the creditor not to present his 
claim. Other courts hesitate to go this far, as a rule. Rather, they 
indicate there are situations possible where they would find waiver, 
such as where the evidence of reliance consists of more than a failure 
by the claimant to act,“ or when other “abnormal circumstances” 
exist. 

Waiver or estoppel, then, may be important considerations in at- 
tempting to collect a claim which would otherwise be barred by the 
statute of limitations. Once the personal representative has by word 
or act brought the claimant to believe his claim will be honored, 
this in a majority of states is effective to take the claim out of the 
operation of the statute. But, while the voluntary waiver provisions 
were meant as a protective measure for the administrator, they can 
be just as important to the creditor. They indicate that submission 
of a just claim to the administrator, even though barred by the 
statute of limitations, may still result in payment. 


The Statute of Nonclaim: 
The Statutes. 


The usual nonclaim statute begins running only when public 
notice has been given creditors by the personal representative, al- 
though a few begin running upon the grant of letters or after order 
of the probate court.“ Most of the statutes give a specific length 
of time for presenting claims, varying from three months“ to one 
year.” A few of the nonclaim statutes are distinctive in that they 
give the administrator or the court some discretion in setting the 
time,“ while a few others allow presentment of claims until some 
particular point in the administration is reached.“ 

While these nonclaim statutes are found in all jurisdictions, some 
states have an additional nonclaim requirement of a different nature. 
In these states the claim is barred if no administration of the estate 
is begun within a certain period after death of the decedent, the 





“ Hinshaw v. Warren, 167 Mo. App. 365, 151 S.W. 497 (1912). 

“Estate of Lathers, 215 Wis. 151, 251 N.W. 466 (1934). 

“34 C.J.S., Executors and Administrators § 405 (1942). 

“ NEV. REV. STAT. § 147.010. 

“N.C. GEN. STAT. § 28-113 (1950). 

“ E.g., W.VA. CODE ANN. § 4172 (1955), time set in notice to creditors, 
but not less than six months; WIS. STAT. § 313.03(1) (1955), 3 to 12 
months, at court’s discretion. 

“PA. STAT. ANN. tit. 20, § 320. 616 (1950), when call to audit had; 
VA. CODE ANN. § 64-169 (1950), after notice to show cause given; MD. ANN. 
CODE art. 93, § 121 (1957), until distribution made. 
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times varying from one to six years.“ While these statutes might 
pose a serious threat to the creditor’s claim, they should not if the 
creditor acts to cause administration to be commenced, which he 
should do in all cases when no timely administration is begun. The 
particular act of the claimant required, whether applying for ap- 
pointment himself, or petitioning the court for appointment of 
another, will differ from state to state. 

Statutory Relief from the Effect of the Nonclaim Statute. 

Because the nonclaim time is usually only a few months in length, 
and because the claimant will be unaware that the statute is running 
if the decedent’s death is not known to him, statutes in a number 
of states allow for some form of relief from the nonclaim time ab- 
solutely barring the claim. But, since the purpose of the nonclaim 
statute is to expedite administration of estates and allow early pay- 
ment of valid claims, this statutory relief can do no more than allow 
the tardy claimant to share in what assets have not been paid out 
to other creditors. 

Many states give nonresident or foreign claimants some relief 
from the strict operation of local nonclaim statutes. Because a person 
not within the state seems most apt to be without notice of the 
debtor’s death, the legislatures have in many instances provided that 
these persons can present their claims after the nonclaim time has 
expired but before distribution of the estate. However, the statutes 
are careful to spell out that such relief is available only to creditors 
who did not have notice by reason of being out of state.” Out of 
state, for the purpose of these statutes, means physically out, not 
domiciled out." 

A second type of statutory relief from the nonclaim statute is that 
which allows submission of late claims for cause shown. Some of the 
statutes extend the time in such a case until final account,” while 
others give a longer time period to creditors without notice.” The 
third variation found was for the court, upon petition within a speci- 
fied time, to grant an additional period for presenting the claim.“ 





“ Those one year: IND. ANN. STAT. § 7-801(d) (1953). Those two 
years: N.H. REV. STAT. ANN. § 556:29 (1955); NEB. REV. STAT. § 30-609 
(1943). Those five years: ARK. STAT. § 62-2601 (d) (Supp. 1957); Mo. 
ANN. STAT. § 473.360 (Supp. 1957). Those six years: ME. REV. STAT. ANN. 
c. 112, § 114 (1954); Wis. STAT. § 330.19 (9) (1955). 

® E.g., OKLA. STAT. tit. 58, § 333 (1951); UTAH CODE ANN. § 75- 
9-4 (1953). 

In re Ewles’ Estate, 105 Utah 507, 143 P.2d 903 (1943). 

® E.g., NEV. REV. STAT. § 147.040. 

* E.g., OHIO CODE ANN. 10509-134 (Supp. 1952) (from 4 to 9 


months) . 
™ E.g., WIS. STAT. § 313.03 (1) (1955). 
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There was no indication that these statutes allowing extension for 
cause shown would be any less available to a nonresident claimant 
who had no notice than the other statutes specifically for their pro- 
tection. 

But, undoubtedly the effect of nonclaim time has been lessened 
to the greatest extent by those statutes allowing late claimants to still 
participate in certain groups of assets. The greatest leeway is given 
by states which make the nonclaim statute only a postponing statute, 
allowing tardy claimants to participate in the funds of the estate 
after prompt claimants have been paid.* Of a similar nature are 
those statutes which provide that if the nonclaim time is not met 
the claim can still be submitted as to any assets remaining in the 
hands of the administrator.” In another instance the tardy claimant 
is allowed to participate as to newly discovered assets.” 

Assuming that none of the avenues of relief heretofor described 
are available, so that the creditor is now positively barred from 
bringing an action against the personal. representative, there still 
remains one additional possibility of collecting on the claim. This 
possibility is suit against the distributees. Pennsylvania, however, 
has a nonclaim statute which expressly protects the distributee as 
well as the personal representative.* A number of other states hold 
to the view that the nonclaim statute is meant to protect the personal 
representative, and if it has run suit can still be brought against 
the distributees of the decedent’s estate any time before the statute 
of limitations runs.” 

If assets in the hands of a distributee or legatee can be reached 
to satisfy a claim against the decedent, the next question is to what 
extent they may be reached. It is apparent that the distributee 
cannot be held for a greater sum than he has received, but it is often 
not so apparent whether he can be held for the entire amount re- 
ceived or for a proportionate share of the claim in relation to what 
he received as against the total estate distributed. In some instances 
the statutes have specifically stated only a proportionate share can 





® E.g., TEX. PROB. CODE § 298 (a) (1956). 

* E.g., N.J. REV. STAT. § 3A:24-8 (1951). 

"ILL. ANN. STAT. c. 3, § 356 (Smith-Hurd Supp. 1957), as interpreted 
in In re Bird's Estate, 410 Ill. 390, 102 N.E.2d 329 (1951). 

® PA. STAT. ANN. tit. 20, § 320.732 (1950). 

* E.g., N.J. REV. STAT. § 3A:24-45 (1951) (real estate only); RI. 
GEN. LAWS ANN. § 33-13-14 (1956). A similar result has been reached by 
judicial interpretation of the general nonclaim statute, Beadenkopf v. Schwartz, 
35 Del. 133, 159 Atl. 837 (1932); Dubuque Fire & Marine Ins. Co. v. Wilson, 
213 F.2d 115 (4th Cir. 1954); Coburn v. Harris, 53 Md. 367 (1879). 


if 
it 
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be recovered.” But, in the absence of such language, the courts are 
very likely to require return of the full amount received." 

Statutory relief from the effect of the nonclaim statute is undoubt- 
edly available in some variation in every jurisdiction. Relief for 
nonresidents and for persons who show cause are particularly suited 
to the out-of-state creditor with a claim against a decedent. If neither 
of these is available at the situs of administration, it is likely that 
the claimant will have the opportunity of participating in remaining 
assets, or of suing distributees. 


Waiver by the Personal Representative. 


Generally, the courts are more hesitant to find waiver of the 
statute of nonclaim since they feel a statute which destroys the right 
as well as the remedy cannot be waived.” Even the statutes pre- 
viously discussed which allow relief from the nonclaim time are apt 
to be of little avail in the alleged waiver situation. Hence, in Powow 
River National Bank v. Abbott™ the court held the creditor should 
have known the administrator’s promise was insufficient to toll the 
nonclaim statute, therefore there was negligence on his part in re- 
fraining from acting because of the inducement, and the relief statute 
would not come to his aid. 

All in all, the great majority of decisions hold there can be no 
waiver, and the few decisions to the contrary usually require the 
waiver be within the time for presentment.” 


Interrelation of the Statute of Limitations and 
Statute of Nonclaim: 


Generally. 


Since there are two distinct statutory time limitations applicable 
to claims against estates, the question arises whether either of them 
is adequate to completely bar the claim by itself where by the other 
statute the claim is not barred. Obviously, if the time for presenting 
a claim has run and the limitation an the cause of action has also 
run, then the claim is completely barred.“ It is equally apparent 





@ E.g., W.VA. CODE ANN. § 4173 (1955). 

™ Beadenkof v. Schwartz, 35 Del. 133, 159 Atl. 837 (1932); Muckenfuss 
v. Marchant, 105 F.2d 469 (4th cir. 1939) said to the extent they have re- 
ceived assets. 

“ Vanderpool v. Vanderpool, 48 Mont. 448, 138 Pac. 772 (1914). 

*179 Mass. 336, 60 N.E. 973 (1901). 

“ Vanderpool v. Vanderpool, 48 Mont. 448, 138 Pac. 772 (1914). 

* Sewell v. Miller, 140 Kan. 650, 37 P.2d 1005 (1934); McMillan 
v. Hayward, 94 Cal. 357, 29 Pac. 774 (1892); Doerge v. Heimenz, 1 Mo 
App. 238 (1876); Toby v. Allen, 3 Kan. 395 (1866). 
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that a claim can be brought against an estate if neither of these has 
run. The questionable area is where one of the two statutes has run 
and is asserted by the administrator as a bar, while the other has not 
run and is asserted by the claimant as giving validity to his claim. 
This problem can arise in four separate fact situations, and since 
each calls for consideration of different factors, they will be con- 
sidered individually. 


Statute of limitations has not run, statute of nonclaim has run 
and cannot be further extended. 


The first situation arises where after death the nonclaim time has 
expired, and now the claim is asserted on the ground that it is still 
effective because the statute of limitations on the cause of action has 
not expired. This does not include those instances where the non- 
claim statute does not apply because there is express statutory relief 
from it, but only those in which such relief is not available and the 
unexpired statute of limitations is the sole grounds for relief.” 

In every case found which presented such a fact situation, the 
courts have declared the running of the nonclaim statute to be an 
effective bar to the claim. One basis for such a holding, found in 
Mueller v. Light,” is that upon death the statute of nonclaim con- 
trols, and the statute of limitations is ineffectual.“ Other courts 
have barred presentment after the nonclaim time because they 
determined the legislative intent behind the nonclaim statute was 
to set up strict requirements which could not be altered by the 
courts.” The same result is reached even if the claimant brings 
suit on his claim in a court of general jurisdiction instead of sub- 
mitting the claim in probate.” 

However, it must be stressed that what has been said here applies 





“If the statutory relief allows later collection from the personal representa- 
tive, this cannot be said to be because of the statute of limitations. But, if such 
relief would be given, but the statute of limitations has now run, this calls for 
consideration of those factors discussed later under the situation where the 
statute of limitations has run but the statute of nonclaim has not. If the 
statutory relief is of that type which allows suit against distributees, then the 
statute of limitations must not have run, note 59 supra. 

"92 Ark. 522, 123 S.W. 646 (1909). 

® If this be true, then it would also save the claim in the situations con- 

sidered later where the statute of limitations has run but the nonclaim time has 
not. 
: ” Davis v. Shepard, 135 Wash. 124, 237 Pac. 21 (1925). See also dicta 
in the following Burr v. Goodwin, 126 Cal. App. 539, 14 P.2d 808 (1932); 
State ex rel Buder v. Brand, 305 Mo. 321, 265 S.W. 989 (1924); State ex rel. 
Lankford v. Soliss, 152 Pac. 1114 (Okla. 1915). As to the possibility of amend- 
ing a submitted claim after the expiration of the nonclaim time, see Annot., 56 
A.L.R.2d 627 (1957). 

” Young v. Moore, 127 F.Supp. 265 (E.D. Mich. 1954). 





f 
: 
i 

t 
f 





462 WISCONSIN LAW REVIEW [Vol. 1958 


only to those claims which do come within the language of the 
applicable nonclaim statute. On this basis, failure to file within 
the nonclaim time did not destroy a vendor's lien on property the 
decedent purchased, as it is a claim directly against the property, 
and need not be submitted to the probate court.” Similarly, the 
recent Wisconsin case of Lounsbury v. Eberlein” held that the non- 
claim statute which required contingent claims be presented to the 
court and proved did not apply to damages resulting from an auto- 
mobile collision, which were not contingent claims within the 
statute. 

Statute of limitations ran prior to death, statute of nonclaim has 
not yet run. 

In this second fact situation the statute of limitations has expired 
before the date of the decedent’s death, and nevertheless the claimant 
has submitted a claim within the nonclaim period. Like the first 
situation, the cases uniformly hold the claim to be barred.” While 
some decisions assigned no reasons for their holding, there was an 
indication in one instance that the court felt whatever saving grace 
the nonclaim statute might have could never attach if the cause 
of action had not been enforceable at time of death, since the non- 
claim statute does not create liability.” 


Statute of limitations ran subsequent to death, statute of non- 
claim has not yet run. 


The third fact situation is one in which the decedent’s death was 
followed by the running of the statute of limitations, after which the 
claimant submitted his claim to the administrator within the non- 
claim time.” It is under this third situation that there is a consider- 
able split of authority. Nine cases from seven states hold such a claim 





™ Sturdy v. Smith, 132 S.W.2d 1033 (Mo. App. 1939). 

™2 Wis.2d 112, 86 N.W.2d 12 (1957). The nonclaim statute may also 
be construed to include claims which one would not expect to be included. Hence, 
in Hurlimann v. Bank of America Nat'l Trust & Savings Ass’n, 141 Cal. App.2d 
801, 297 P.2d 682 (1956), the nonclaim statute was construed to bar recovery 
for an injury not discovered until after the statute of nonclaim had run. This deci- 
sion is severly criticized in Note, 30 Temp. L. Q. 455 (1957). 

™® Brogden v. Baugh, 176 Okla. 339, P55 P.2d 994 (1936); Miller v Sum- 

mers, 124 Ark. 599, 187 S.W. 664 (1916); Bromwell v. Estate of Bromwell, 
139 Ill. 424, 28 N.E. 1057 (1891); Sperry v. Moore's Estate, 42 Mich. 353. 
4N.W. 13 (1880). This does not necessarily mean that there could not be 
waiver of the statute of limitations in such a case, however. 

™ Brogden v. Baugh, 176 Okla. 339, 55 P.2d 994 (1936). 

™ E.g., Baker v. Halleck’s Estate 128 Mich. 180, 87 N.W. 100 (1901); 
Matter of Powers, 124 N.Y. 361, 26 N.E. 940 (1891). This category 
of course excludes cases in which the statute of limitations has not in fact run 
for the reason that death of the decedent was held to have tolled the running of 


the statute. 
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to be barred,” while eleven cases from five jurisdictions hold the 
claim to be valid;” hence it would be difficult to designate one to be 
the majority rule and the other the minority rule. 

In re Matson’s Estate,” in barring a claim submitted after the 
statute of limitations had run, was said to be based on the “weight 
of authority,” and cited Woerner’s American Law of Administration 
to the effect that the two limiting statutes were not to be construed 
together or attached to each other, so that if either has run its course 
the claim is barred. The court in Gray Realty Co. v. Robinson” 
reached a like result. It was pointed out that the purpose of the 
statute of limitations was to prevent unexpected enforcement of 
stale claims, while the purpose of the statute of nonclaim was to 
expedite administration; since both purposes applied to claims 
against estates, both statutes must also. On another occasion it was 
pointed out that it was a “well-established principle at common 
law” that the statute of limitations was still effective after death.” 

But, it seems the ruling in Malone v. Averill is most likely to be 
helpful in determining the rule in states which have no case law 
covering this situation. The court there noted that there was a 
statute which provided for an extension of the statute of limitations 
after death of the would-be defendant. Since this would be an “un- 
necessary enactment” if the statute of limitations was not to apply 
to claims against decedents, it was held the claim was barred when 
submitted after the statute had run its natural and extended time. 
Such reasoning would seem very appropriate in all states which pro- 
vide for some kind of tolling upon death.” 





® Mckinzie v. Hill, 51 Mo. 303, 11 Am. Rep. 450 (1873); Hinshaw 
v. Warren, 167 Mo. App. 365, 151 S.W. 497 (1912); Perry v. Munger, 
7 Tex. 589 (1852); Markward v. Murrah, 136 S.W.2d 649 (Tex. Civ. App. 
1940); Briggs v. Thomas, 32 Vt. 176 (1859); Mason’s Appeal, 75 Conn. 
406, 53 Atl. 895 (1903); Malone v. Averill, 166 Iowa 78, 147 N.W. 135 
(1914); In re Matson’s Estate, 50 N.M. 155, 173 P.2d 484 (1946); Gray 
Realty Co. v. Robinson, 111 Utah 521, 184 P.2d 237 (1947). 

™ State Bank v. Walker, 14 Ark. 234 (1853) (for six other Arkansas 
cases, see Annot., 112 A.L.R. 289 (1938); In re Estate of Anderson, 200 
Minn. 470, 274 N.W. 621 (1937); Morrison v. Hulbert, 44 Wash.2d 171, 
266 P.2d 338 (1954); In re Estate of Felman, 320 Ill. App. 243, 50 N.E.2d 
766 (1943); In re Estate of Bowman, 172 Kan. 17, 238 P.2d 486 (1951). 

™50 N.M. 155, 173 P.2d 484 (1946). 

* 111 Utah 521, 184 P.2d 237 (1947). 

® Perry v. Munger, 7 Tex. 589 (1852). 

* 166 Iowa 78, 147 N.W. 135 (1914). 

® The possibility of the statute of limitations running during the nonclaim 
period is lessened in these states, of course. But, the only statutes which can 
positively eliminate this question are those which extend the statute of limitations 
until the nonclaim time has run, e.g., N.D. REV. CODE § 30-1809 (1943), 
or those which extend it a period equal to or greater than the time within which 
administration must be begun plus the nonclaim period. Those statutes which 
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The cases which hold to the contrary view that a statute of limita- 
tions which has run its course after the decedent’s death does not 
bar the claim, are based upon the view that the statute of limitations 
does not apply to claims against decedents. The court in Jn re Estate 
of Bowman® interpreted the nonclaim statute as indicating a legisla- 
tive intent to provide a special statute of limitations for demands 
against estates, replacing the general statute of limitations. State 
Bank v. Walker™ expressed a similar view, holding that the nonclaim 
statute was intended to place all claims against a deceased party 
on an equal footing, unaffected by running of the statute of limita- 
tions after death. 


Claim submitted and denied, statute of limitations ran, nonclaim 
time for suit has not yet run. 


In this final fact situation the claim is submitted before either 
statute has run. The claim is denied, followed by running of the 
statute of limitations. Then suit is commenced within the time set 
in the nonclaim statute for suit on denied claims. While it might 
seem that under these facts it would be more probable the statute 
of limitations would not apply, since the nonclaim time for bringing 
suit appears to be directly contrary (moreso than the nonclaim time 
for submission of claims), yet the few cases in point are grounded 
upon the same reasoning found in the previous situation. 

Berger v. O’Hearn™ held that the time for suit recited in the non- 
claim statute could shorten, but could not lengthen the general 
statute of limitations, as the nonclaim statute exists independently 
and collateral to the general law of limitations. Likewise, Brockson 
v. Richardson Brothers® said the nonclaim statute indicated no legis- 
lative intent that it should limit the operation of the general statute 
of limitations. 

The dilemma posed by the Berger and Brockson decisions might 
be overcome where a state allows direct appeal from the denial of 
a claim. In such a case no suit would have to be brought. But, there 
was no alternative from suit in the Berger case, as in California the 
jurisdiction of the probate court does not extend to determining 





merely stated action could be brought within a certain time after death or grant 
of administration, making it unclear whether they were extending or limiting 
the statute of limitations, have been interpreted as extending it, Miller v. Lewis- 
ton Nat'l Bank, 18 Idaho 124, 108 Pac. 901 (1910); Johnson v. Equitable 
Life Assurance Soc’y, 137 Ky. 437, 125 S.W. 1074 (1910). 

172 Kan. 17, 238 P.2d 486 (1951). 

14 Ark. 234 (1853). 

® 253 P.2d 540 (Cal. App. 1953). 

41 Del. 465, 24 A.2d 537 (1942). 
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claims rejected by the representative,” nor is there any provision in 
the Probate Code permitting an appeal from an order rejecting 
a claim.” Rather, rejection and suit are considered as steps toward 
establishing a claim as part of the proceeding of administering the 
estate.” Likewise, there is nothing to be found in the Delaware 
statutes which would indicate direct appeal could have been had in 
the Brockson case. 

The only decision found allowing suit is Continental Life Insur- 
ance Company v. Barber.” It held that the statutes relating to set- 
tlement of estates were manifestly designed to put all claims upon 
an equal footing, hence they must all be given an equal time for suit 
after denial. 


Interrelation: Summation. 


Interrelation, then, must be considered when one statute has run 
and the other has not, and the former cannot be rendered ineffectual 
because of waiver, estoppel, tolling, or statutory relief. Of the two 
statutory time limitations, the statute of nonclaim is always a bar 
and cannot be said to be extended by the statute of limitations. The 
statute of limitations, if it has run before the decedent's death, can 
never be aided by the nonclaim statute. But, where the statute of li- 
mitations runs subsequent to death, and filing or suit is within the 
nonclaim time, then two views are found. If the nonclaim statute is 
interpreted as superceding the statute of limitations, then the claim 
is not barred; if both statutes are found to be applicable to claims 
against decedents, then the claim is barred. 


SINGLE ADMINISTRATION, FOREIGN CAUSE OF ACTION 
Introduction 


Generally. 


The discussion thus far has considered how a single probate ad- 
ministration will apply statutes of limitation and nonclaim to a 
claim arising within the forum. The situation next considered in- 
volves a claim arising outside the forum. As before, statutes of limi- 
tation will be considered, but now the forum is compelled to choose 
between its own time limitations and the time limitations in force 





edn re Thurnell’s Estate, 19 P.2d 14 (Cal. App. pal 

* 1 CONDEE, CALIFORNIA PRACTICE § 388 (1955). 

© Davis v. Superior Court, 35 Cal. App. 473, 170 P. 437 (1917). 
”50 Conn. 567 (1883). 
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where the claim arose." No additional problems concerning the 
nonclaim statute are created because the cause is foreign. The only 
nonclaim statute applicable is that of the forum where administra- 
tion is had; the nonclaim statute of the foreign state is clearly irrele- 
vant. 


Choosing the Statutes of Limitations. 


The choice between conflicting statutes of limitation involves 
combinations of two variables: (1) whether the cause of action 
is barred by the statute of limitations (considered with the tolling, 
waiver and all other problems met heretofore) of the place where 
the cause of action arose; (2) whether the cause of action is barred 
by the statute of limitations (considered with the tolling, waiver and 
all other problems met heretofore) of the forum. Each variable must 
be separately determined before considering its effect in combina- 
tion with the other. 

Determination of the first variable follows the analysis described 
in the preceding section — the statute of limitations where the cause 
arose is applied to determine whether the cause is barred at that 
place. Determination of the second variable requires the forum to 
treat the foreign cause as though it arose locally for purposes of ap- 
plying the forum’s statute of limitations, and involves a new com- 
plication. The complication is whether the tolling for absence 
features of the forum’s statute of limitations apply only to local 
causes of action, or to foreign causes of action as well.” 


Further Consideration of a Previous Problem: Tolling for Absence. 


An express statement in the tolling statute that it is to apply to 
local causes only is not frequently found.” In the absence of such 
an express statement of inapplicability, a majority of jurisdictions 
which have decided the issue have included the cause which accrued 
in another state.“ In addition, many other cases have applied the 
tolling statute to foreign causes of action without that issue having 
been specifically raised.” 





™ For a very interesting and informative analysis of the statute of limitations 
as it effects foreign causes of action, see STATE OF N.Y. LAW REVISION COMM'N 
REPORT, Legis. Doc. 65, p. 141 (1943). Causes which have accrued outside 
the forum will be referred to hereafter as foreign causes of action. As such, 
foreign causes mean those arising in other states of the United States, and no 
reference is intended to causes arising in foreign countries. 

* Annot., 148 A.L.R. 732 (1944). 
( PA. STAT. ANN. tit. 12, § 40 (1953); Miss. CODE ANN. § 740 

1942). 
* Annot., 148 A.L.R. 732, 733, 736 (1944). 
"i. a 735. 
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The effect of the majority rule, then, is that the forum’s statute 
of limitations does not begin to run until the defendant is present 
within the forum within the meaning of its applicable process 
statute. 

In re Goldsworthy’s Estate” is typical of the majority view, hold- 


ing: 


In view of the principles of comity and the desirability for the 
uniformity of laws, we should not discover in a statute an inten- 
tion to discriminate as to the place where the cause of action 
accrued, unless such intention is plain and unescapable.” 


Similarly, the court in Merchants and Planters National Bank 
v. Appleyard” said the primary purpose of the statute was to toll the 
limitation time on any cause of action when the debtor was beyond 
the reach of state courts. 

Most of the cases which hold that the tolling for absence statute 
does not apply to foreign causes of action were concerned with 
statutes which provided the would-be defendant could be out of 
state when the cause accrued. The fear then was that such a statute, 
if applied to foreign causes of action, would begin a new limitation 
time running on any person who moved to the state on any anti- 
quated claim held by any person. While the application of such 
a statute could be limited by requiring that either the plaintiff, 
defendant, or cause have been local when the cause arose, some 
courts have chosen to limit the application of the tolling statute 
by holding it inapplicable to foreign causes of action.” But, instead 
of a total refusal to apply tolling for absence features to foreign 
causes of action, it would seem that a better view would be to apply 
the forum’s tolling feature to foreign causes when it appears that 
the defendant was domiciled at the forum. Under such a view the 
plaintiff could hardly contend he was injured by the absence of the 
defendant.” 

Tolling of the statute of limitations because of absence of the 





* 45 N.M. 406, 115 P.2d 627 (1941). 

"Id. at 412, 115 P.2d at 631. 

238 N.C. 145, 77 S.E.2d 783 (1953). 

* E.g., Beardsley v. Southmayd, 15 N.J.L. 171 (1835). 

™ Perhaps a still sounder policy might be to regard the forum’s local 
statutes of limitations as wholly inapplicable where a foreign cause is involved. 
Under this view, the forum would borrow, as the appropriate statute of limitation 
for the cause, the time limitations, including all tolling features, which exist 
where the cause arose. This would result in having the forum provide a remedy 
in all cases in which a remedy is still available under the time limitations where 
the cause arose. See discussion at page 491, infra. Compare Shapiro v. Friedman, 
132 N.J.L. 456, 41 A.2d 10 (1945). 
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defendant, then, will usually be applied to foreign causes of action 
as well as local causes. While a few states by statute except foreign 
causes, the others seem at most inclined to except them only if 
neither party previously resided in the state. 


The Fact Situations. 


Once each variable has been determined separately, the two must 
be considered in combination. The first variable, it will be recalled, 
is whether or not the cause of action is barred by the statute of limi- 
tations of the place where the cause arose. The second is whether the 
cause is barred by the statute of limitations of the forum. Combina- 
tions of these two variables result in four possible fact situations: 
(1) The cause may be barred in both places; (2) It may be barred 
where it arose, but not by the forum’s statute; (3) It may be barred 
by the forum statute, but not where it arose; and (4) The statute 
of neither place may of itself bar the cause of action. These situa- 
tions will be considered in that order. 


Barred by Forum Statute and Where Cause of Action Arose 


This is by far the easiest situation, and can be dismissed with a few 
words. Clearly, if the cause is barred by both states no action is pos- 
sible under any theory which would apply lex loci or lex fori. While 
a few states have statutes which may borrow the limitation time of 
the state where the defendant previously resided, suffice it to be 
said here that such statutes do not apply if the forum’s own statute 
of limitations would not allow suit.“ 


Not Barred by Forum Statute, Barred Where the Cause of 
Action Arose 


Generally. 


While the previous situation was the easiest within which to reach 
a conclusion, this one is the most complex. As a general proposition 
it may be stated that the statute of limitations declares the time 
within which the remedy can be had, and is therefore a procedural 
matter to be governed by the law of the forum.” Hence, if the for- 
eign period has expired, the common law result is that suit may 
nevertheless be brought at the forum if the time specified there has 





™ Note 113, infra. 

2 11 AM. JUR., Conflict of Laws § 191 (1937); 34 AM. JUR., Limita- 
tions of Actions § 51 (1941); STUMBERG, CONFLICT OF LAws 147-49 
(2d ed. 1951). 
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not run, a result which manifestly encourages “forum-shopping.”™ 


But most states prevent this kind of “forum-shopping” by re- 
fusing to permit a remedy under the forum’s time limitation statutes 
when a remedy would be barred in the appropriate foreign jurisdic- 
tion under the time limitations in force at that place. Statutes affect- 
ing this result are referred to as “borrowing” statutes. ‘“Forum- 
shopping” is also prevented where the forum refuses to regard the 
time limitation as procedural in the case before it, and gives sub- 
stantive effect to the foreign time limitation. Hence, the expiration 
of the time set in the jurisdiction where the cause arose may effect 
a substantive bar to the action if the time is set by a statute of pre- 
scription rather than a statute of limitations, if the courts of that 
state have interpreted the running of the statute of limitations 
as destroying the right of action of the plaintiff and creating a right 
of property in the defendant, or if the cause is based upon a statutory 
right with a “built-in” limitation time. 


The “Borrowing” Statute. 


Generally, the borrowing statute allows the application of the 
statute of limitations of the place where the action accrued if it be 
shorter than the time allowed at the forum. While borrowing 
statutes are found in thirty-one jurisdictions, only about a third of 
them are broad enough to apply to all causes of action and all 
parties.” 

One way in which borrowing statutes are narrowed in scope is by 
making them applicable only to certain types of actions. Hence, 
we find statutes which allow borrowing of the foreign limitation 
statute only as to suits on foreign judgments,“ contracts made and 
to be performed in a foreign state,“ foreign torts injuring a non- 





8 STUMBERG, op. cit. supra note 102, at 148, note 54. 

7 DEL. CODE ANN. tit. 10, § 8120 (1953); PA. STAT. ANN. tit. 12, 
§ 39 (1953); OHIO GEN. CODE ANN. § 11234 (Page 1938); TENN. CODE 
ANN. § 28-114 (1955); ALA. CODE tit. 7 § 37 (1940); FLA. STAT. § 95.10 
(1957); ILL. STAT. ANN. § 83:21 (1956); Wyo. COMP. STAT. ANN. 
§ 3-520 (1945); Ky. REV. STAT. § 413.320 (1956); NEB. REV. STAT. 
§ 25-215 (1956). Of these Nebraska's statute is of limited application, as it 
bars by borrowing only in the case of those actions which would have been 
barred by the local statute had the defendant been within the state continually. 

#6 T).C. CODE ANN. § 12-203 (1951). 

#° VA. CODE ANN. § 8-23 (1950); W.VA. CODE ANN. § 5409 (1955). 
The contract or obligation must have been expressly payable in another state, 
or else circumstances must show an intent to make it payable there, hence the 
statute did not apply where the contract did not specify the place of payment, 
and the debtor was a resident of another state and the creditor of West Virginia, 
Davidson v. Browning, 73 W. Va. 276, 80 S.E. 363 (1913). 
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resident, or as to all actions except those concerning title or pos- 
session of local realty.” All of these statutes reflect determinations 
by the many state legislatures as to what types of actions are most 
and least desirable of being controlled by the provisions of another 
state. 

Other states prefer to make the borrowing statutes applicable 
only to certain parties. Some states insure the use of their own 
statute when their own residents are involved by allowing borrowing 
only in actions between nonresidents.” Local residents are also 
protected by applying the borrowing statute only to suits by a non- 
resident.” Tighter restrictions on the use of the borrowing statute 
are found where it is invoked only if both parties were residents 
of the other state when the cause was barred there,™ or if the plain- 
tiff was then a resident there.“ While varying in content, each of 
these statutes reflect a legislative intent to protect local residents, and 
can often raise an effective bar to the claim of a non-resident against 
a decedent who was domiciled at the forum. 

All of the borrowing statutes discussed to this point have one 
feature in common. They all borrow the limitations statute from 
the state where the cause of action accrued. Strikingly different are 
those of a few states which borrow the limitation time from the 
state where the defendant previously resided in order to cut off 
a claim not otherwise barred by the forum’s statute of limitations.” 

Consideration of one other form of borrowing statute has been 
reserved until this point, as it seems most susceptible to attack as 
a violation of the interstate privileges and immunities clause of the 
Federal Constitution. This final group of borrowing statutes applies 
the borrowing principle to all foreign causes of action except those 
where the plaintiff is a citizen of the forum state and has always 





™ Wis. STAT. § 330.19(5) (1955). 

#8 MONT. REV. CODES ANN. § 93-2717 (1947). 

* OKLA. STAT. tit. 12, § 99 (1951); WASH. REV. CODE § 4.16.290 
(1956); ORE. REV. STAT. § 12.260 (1955). 

© Note 108 supra; N.Y. CIv. PRAC. ACT § 13 (1957). 

™ ME. REV. STAT. ANN. c. 112, § 111 (1954). 

™2 R.I. GEN. LAWS ANN. § 9-1-18 (1956); MAss. ANN. LAws c. 260, 
§ 9 (1956). 

4S IND. ANN. STAT. § 2-606 (1946); IOWA CODE § 614.7 (1954): 
Miss. CODE ANN. § 741 (1956), construed in Montgomery v. Yarbrough, 
192 Miss. 656, 6 So.2d 305 (1942), as applying only where a nonresident 
whose favor the statute accrues later moves to Mississippi; ARIZ. REV. STAT. 
ANN. § 12-506 (1956). The Arizona statute, unlike the others, doesn’t 
specify foreign causes of action, which seems to indicate the anomoly could 
occur whereby a present local resident liable in a local cause of action could be re- 
lieved by the statute of limitations of the state of his previous residence. 
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owned the cause of action.“ The objection raised against such a pro- 
vision is that it gives a citizen of the forum a right which a non- 
citizen would not have under similar circumstances, and is therefore 
not compatible with the Federal Constitution.” While the Supreme 
Court has on one occasion ruled on this type of statute, and found 
it constitutional,“ yet a number of Supreme Court decisions con- 
cerning the privileges and immunities clause indicate such a statute 
is unconstitutional unless the word “citizen” is interpreted to mean 
“resident.” 

While the distinction between “citizen” and “resident” has been 
subject to much criticism as a mere verbalism,™ the Supreme Court 
in LaTourette v. McMaster™ accepted the view that a state could 
discriminate in favor of “residents,” but not in favor of “citizens.” 
Just one year following this decision, the court met the borrowing 
statute favoring “citizens” in Canadian Northern Railway Company 
v. Eggen.™” The court cited no state decision which interpreted 
“citizen” to mean “resident,” nor did they expressly state this to be 
their own interpretation. Nevertheless, the Court throughout the 
opinion spoke of “residents” and “nonresidents,” and held the 
privileges and immunities clause does not always require equal 
treatment of “residents” and “nonresidents”; rather reasonable 
restrictions on access to its courts by “nonresidents” could be im- 
posed. 

Perhaps the Supreme Court later realized what confusion this 
decision had wrought, since it later cited this case as an example 
of when the Supreme Court itself would so construe a statute to 
uphold its constitutionality.“ Nevertheless, later decisions by that 
Court make it apparent that statutes favoring “citizens” cannot be 
used by the forum to give any greater right to nonresident citizens 
than to other nonresidents.” 

Under the borrowing statutes, then, the forum again character- 





™ MINN. STAT. § 541.14 (1953); CAL. Civ. Proc. CODE § 361; 
IDAHO CODE ANN. § 5-239 (1947); NEV. REV. STAT. § 11.020. 

™5 “The Citizens of each State shall be entitled to all Privileges and Im- 
munities of Citizens in the Several States,’"” U.S. CONST. art. IV, § 2, cl. 1. 

™® Canadian Northen Ry. v. Eggen, 252 U.S. 553 (1920). 

™ Meyers, The Privileges and Immunities of Citizens in the Several States, 
1 MICH. L. REV. 364, 382 (1903). 

8248 U.S. 465 (1919). 

252 U.S. 553 (1920). 

*° No such decision has been found for any of the statutes in note 114 
supra. 
* Douglas v. New York, N.H. & H.R.R., 279 U.S. 377 (1929). 
(1950) see also Missouri ex rel. Southern Ry. v. Mayfield, 340 U.S. 1 
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izes the time limitation problem as procedural, merely affecting 
the forum’s allowance of a remedy on the foreign cause. Presumably 
the claimant is free thereafter to pursue a remedy on the same claim 
in any other forum in which jurisdiction may be obtained over 
a defendant or his personal representative. The operative effect 
of a borrowing statute is that a forum will deny a remedy, in all 
cases to which a borrowing statute applies, whenever a remedy 
is barred by the relevant foreign statute of limitations. 

In contrast, the three situations which follow are those in which 
a forum will deny relief on a foreign cause by characterizing the 
time limitation question as substantive, rather than procedural. 
In this substantive view the claimant is regarded as no longer hav- 
ing substantive rights where his claim arose. This characterization 
in theory should result in a judgment binding on the merits of the 
claim itself. This result is in sharp contrast to that occuring where 
a procedural view is taken that the forum simply denies a remedy 
without reaching the merits of the claim. 


Statute of Prescription. 


Another situation in which action not barred by the forum’s 
statute of limitations may be barred by the time set where the cause 
arose occurs when the foreign jurisdiction has statutes of prescrip- 
tion rather than statutes of limitations.“ Where there is such a 
statute prescribing the right, this is a matter of substance, and un- 
der conflict of laws rules is a matter to be ascertained by the place 
where the cause of action arose.™ More simply put, if the statute 
where the cause arose prescribes the right and this time has run, 
then there is no right remaining to which the remedy (on which 
the time at the forum has not run) may attach. 


Running of the Statute as Destroying a Right and Creating a Right. 


Very similar to prescription, the courts of the state where the 
cause arose might construe their statute of limitations as destroying 
the right of the plaintiff to sue and at the same time creating a 
property right in the defendant, namely that his property is 
no longer subject to being taken by judicial proceedings based 
on that cause. The Wisconsin court in Maryland Casualty 





4 Most of the cases involve the prescription statutes of Louisiana or Cana- 
da. Page v. Cameron Iron Works, 155 F.Supp. 283 (S.D. Tex. 1957); and 
Dupuis v. Woodward, 97 N.H. 351, 88 A.2d 177 (1952), respectively, 
involved these statutes. 

44 STUMBERG, CONFLICT OF LAWS 149 (2d ed. 1951). 
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Company v. Beleznay™ reaffirmed this to be its position, and 
asserted that the right created “is as of high a dignity as regards 
judicial remedies as any other right and it is a right which enjoys 
constitutional protection.”™ 

In conformity with the usual conflict of laws rule, the construc- 
tion to be given the foreign statute of limitations is not to be 
determined by the forum, but by the adjudicated cases in the for- 
eign jurisdiction.” But, if the cases in the foreign jurisdiction are 
unclear or inconsistent, then in the last analysis it will be the local 
court, interpreting these cases, which determines the effect of the 
foreign statute. 

The Wisconsin case of Eingartner v. Illinois Steel Company™ 
would seem to illustrate this point. The cause of action arose in 
Illinois, was now barred there, but was not barred in Wisconsin. 
The court looked to the Illinois cases, and found a number of 
decisions which declared the Illinois statute destroyed the remedy 
and not the right. Nevertheless, the court declared the test to deter- 
mine whether the right was destroyed was “whether the right to the 
benefit of the statutory bar is there considered a constitutional 
privilege that cannot be taken from its possessor adversely."”"” Find- 
ing language in Illinois case law which satisfied this test, the Wis- 
consin court held the cause to be barred. 

The “constitutional privilege” question usually arises in the 
situation where it must be determined whether the legislature can 
repeal or extend a statute of limitations as to a cause already 
barred.” And, while the Supreme Court has held a legislature may 
do so without violating the fourteenth amendment,™ it must be 
recognized that a number of states have found such a “constitutional 
privilege” in their own constitutions.” 

Hence, the first lesson which can be learned from the Eingartner 
decision would seem to be that a foreign limitation time may be 
said to be of substantive effect at the forum notwithstanding a 
declaration by the foreign court that their statute of limitations 





6245 Wis. 390, 14 N.W.2d 177 (1944). 

Id. at 393, 14 N.W.2d at 179. 

"53 C.J.S. Limitation of Actions § 30 (1948). But, see section entitled 
Application of the Borrowing Statute, p. 479 infra. 

8 103 Wis. 373, 79 N.W. 433 (1899). 

Id. at 379, 79 N.W. at 435. 

™ Campbell v. Holt, 115 U.S. 620 (1885); Chase Securities Corp. 
v. Donaldson, 325 U.S. 304 (1945). 

™ Campbell v. Holt, supra note 130. 

™For a listing of some of these decisions, see Chase Securities Corp. 
v. Donaldson, 325 U.S. 304, 312, note 9 (1945). 
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destroys the remedy and not the right. The forum may choose not 
to give effect to such a foreign declaration if it finds that there are 
certain situations in which the foreign court declares the running 
of the limitation time to either destroy the right of one party or 
create a right in another. In short, it would seem that if a foreign 
state’s decisions are inconsistent on the right versus remedy ques- 
tion, then the forum may give the foreign state’s limitation time 
substantive effect at the forum. 

A second lesson can be learned by considering the Eingartner case 
together with the later case of Spellbrink v. Bramberg.™ The lesson 
is that in interpreting the case law of the other state, the result may 
well be that the foreign statute will end up being construed as the 
forum construes its own. Hence, in Spellbrink the court again had 
to determine the effect of the Illinois statute of limitations, but this 
time made no reference to the test set out in the Eingartner decision. 
Instead the court noted the similarity between the Illinois statute 
and its own, and also noted that an Illinois decision which held the 
statute applied entirely to the remedy and did not extinguish the 
debt was identical to the current view of the Wisconsin court as to 
its own statute of limitations.“ So, again the Illinois statute was 
given effect in Wisconsin like the local statute. 


Statutory Rights with “Built-in” Limitations. 


The final situation in which the running of a limitation time 
in the state where the cause accrued is said to bar the claim elsewhere 
is where a statute creates a right non-existent at common law and 
in the same enactment provides for the time within which suit is to 
be brought. The courts refuse to allow suit unless brought within 
the time allowed under the foreign statute, as that limitation is said 
to “qualify” the right.“ While the courts usually emphasize the 
fact that the limitation was in the same statute creating the cause 
of action, a like result has been reached where the limitation pro- 
vision was in a separate statute but made reference to the statutory 





48245 Wis. 103, 13 N.W.2d 600 (1944). 

4 The court cited Banking Commission v. Buchanan, 227 Wis. 544, 279 
N.W. 71 (1938), on the Wisconsin view. It is interesting to note that the 
court later held that the Buchanan decision, despite its language, did not overrule 
the Eingartner decision, Maryland Casualty Co. v. Beleznay, 245 Wis. 390, 14 
N.W.2d 177 (1944). : 

1% STUMBERG, CONFLICT OF LAWS 150 (2d ed. 1951). It is said therein 
that this usually arises in regard to wrongful death actions. 
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right, and where the limitation provision referred to all liabilities 
created by statute.” 


Summation. 


It might be well to summarize what has been said concerning the 
second fact situation, that where the cause of action is barred by the 
statute of limitations where the cause arose, but not barred by the 
forum’s statute. The general common law rule is that the law of the 
forum governs, allowing the action. But, if the forum has a borrow- 
ing statute which does not except the cause or the parties of the 
action at hand, the problem is still viewed as procedural, but the 
action will be barred. Also, the cause may be barred by the three 
instances where limitations are of substantive effect. If the state 
where the cause arose has destroyed the right by a prescription 
statute, then the action is again barred. Likewise, it is barred if the 
statute of limitations of the foreign state is construed there as des- 
troying the plaintiff's right and creating a right in the defendant. 
And, finally, if the right is one created by statute, a foreign limita- 
tion time specifically directed to the right will also be effective to bar 
bringing the action in the forum. 


Not Barred Where Cause of Action Arose, 
Barred by Forum Statute 


Generally. 


In the preceding fact situation the claimant could obtain a remedy 
at the forum only if he could in some manner avoid the effect of the 
time limitation in force where his claim arose. In the fact situation 
now to be discussed, the claimant’s problem is to avoid the effect 
of the local time bar which the forum itself imposes upon the remedy 
sought. 

The general rule is that a forum will not allow a remedy if under 
its local statute of limitations the time for obtaining a remedy has 
passed. This denial by the forum of a local remedy to enforce a for- 
eign right still enforceable where it arose is not a denial of full faith 
and credit guaranteed by the Constitution.” 

The operation of this rule and its exceptions will now be dis- 





*% Davis v. Mills, 194 U.S. 451 (1904). 

™ Maki v. George R. Cooke Co., 124 F.2d 663 (6th Cir. 1942), cert. 
denied, 316 U.S. 686 (1942). 

*8 M’Elmoyle v. Cohen, 38 U.S. (13 Pet.) 169 (1839); Townsend 
v. Jemison, 50 U.S. (9 How.) 200 (1850); Bacon v. Howard, 61 U.S. 
(20 How.) 250 (1857). 
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cussed in terms of the effect a forum gives its borrowing statutes and 
the effect a forum gives foreign limitations that have substantive 
effect on the cause. 


The “Borrowing” Statute. 


It will be recalled that the general effect of the borrowing statute 
is to borrow the foreign statute of limitations if the statute of limita- 
tions at the forum has not run. But, where the statute at the forum 
has run, the borrowing statutes do not generally operate to provide 
a remedy at the forum if one is shown to be available where the 
cause arose. In other words, the borrowing principle might be said 
to be a one-way street. 

But, there is one notable exception to this. That exception is the 
borrowing statute of the State of Kentucky.” It is unique in that 
it is construed as being able to lengthen as well as shorten the limita- 
tion time of the forum.“ Hence, only if the administration is in 
Kentucky will the borrowing statute be of assistance in this third 
fact situation. 


Foreign Limitations Affecting the Remedy. 


The three situations in which a forum has denied local relief by 
giving substantive effect to foreign time limitations, even though 
the forum’s own statute of limitations still permits a remedy on such 
a cause, have been previously considered. 

Now consideration must be given to what effect a forum may, 
or must, give to foreign time limitations which are regarded as sub- 
stantive where the cause arose. While the decisions in this area 
usually concern the “built-in” limitations situation,“ much of the 
reasoning can be applied to the prescription cases and to the situa- 
tion in which the running of a foreign limitation is said to destroy 
a right in the plaintiff and create a right in the defendant not to 
be sued. 

The recent case of Wells v. Simonds Abrasive Company™ involved 
suit in a federal district court in Pennsylvania on diversity grounds 
under the Alabama wrongful death act. The Alabama act provided 
that the right to bring the action existed for two years immediately 





™ Ky. REV. STAT. § 413.320 (1956). 

“© The federal district court, in deciding Albanese v. Ohio River-Frankfort 
Cooperage Corp., 125 F.Supp. 333 (W.D. Ky. 1954), praised the logic of the 
majority rule, but determined Kentucky law to be to the contrary, and that they 
were bound thereby. 

 Annot., 68 A.L.R. 217 (1930); Annot., 146 A.L.R. 1356 (1943). 

“9345 U.S. 514 (1953). 
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following the death. It was argued that, under Pennsylvania pro- 
cedural law, a remedy for wrongful death had to be sought within 
a year of death and hence that the federal court must deny a remedy 
in Pennsylvania because the action was not brought therein within 
a year of the death. A majority of the Supreme Court held that 
there was no constitutional objection to applying the Pennsylvania 
procedural rule and that under the Erie doctrine the federal court 
should accordingly deny a remedy. A three man dissent said that 
the Alabama statute created a right available for two years and that 
this right was entitled to full faith and credit over the forum’s view 
that under its procedure a local remedy would be denied after one 
year. 

A majority of the courts appear to apply the local limitation time 
under such circumstances. One basis is that there can be no case 
in which the right is so inextricably a part of the remedy that the 
lex loci would control pursuit of the right after its pursuit in the 
forum is barred by statutes of the forum.“ Other reasoning is that 
such a decision is in accord with the normal rule of the forum gov- 
erning and is in the interest of uniformity in the forum.“ These 
reasons would seem appropriate to any of the three types of limita- 
tions affecting the right. 

Often the contrary view, that the cause of action barred by the 
forum’s statute of limitations may still be sued upon if the time 
limitation where it arose affects the right and this time has not run, 
is based upon the finding of no local limitation time which applies 
to the statutory right. Hence, the foreign time limitation governed 
as to a statutory cause for injuries due to insufficient ventilation in 
the workplace, as the local limitation on general personal injuries 
was held not to apply.“ In another instance the local wrongful 
death limitation did not bar suit based on a foreign wrongful death 
statute. But, again it was based on the local limitation time being 
inapplicable, as the foreign wrongful death statute created a new 
cause of action which accrued to beneficiaries, while the local wrong- 





“Cauley v. S. E. Massengill Co., 35 F.Supp. 371 (D. Tenn. 1940). 

a ). Drinan v. A. J. Lindemann and Hoverson Co., 238 F.2d 72 (7th Cir. 
6). 

“6 Maki v. George R. Cooke Co., 124 F.2d 663 (6th Cir. 1942), cert. 
denied, 316 U.S. 686 (1942). But the court’s language at 666 seemed to go 
much farther. ‘“‘Why should not this limitation accompany the new right 
created by the statute wherever enforcement of the right is sought, if the sub- 
stantive law of a sister state is, by comity, to be recognized and enforced?”’ asked 
the court, and then added eloquently, ‘“To deny the just compulsion of this 
thetorical question would be to whittle with a dull blade upon illogical niceties.’’ 
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ful death statute merely preserved the right the decedent would have 
had.“ 


Summation. 


Summing up what has been said concerning the fact situation 
where the cause is barred by the forum’s statute but not by the 
statute of the place where the cause arose, one can again begin by 
stating the general proposition that the forum’s local time limitation 
governs. Also, with the exception of Kentucky, the presence of a bor- 
rowing statute will be of no help. If the foreign time limitation was 
one which affected the right, it still would probably control only 
if no local statute of limitations can be found which applies to the 
cause. 


Not Barred Where Cause of Action Arose, Not 
Barred by Forum Statute 


Generally. 


It would seem that this final fact situation should be as easy as the 
first one was to determine. In the first situation, it will be recalled, 
the cause was barred in the forum and where it arose, and it was 
then said that no theory of lex fori or lex loci could possibly allow 
the action. It would seem to follow from this that if the cause was 
not barred in either of these two places, no theory of lex fori or lex 
loci could possibly bar the action. But, while this is true in a great 
majority of cases, there still are a few very significant exceptions. 

One of these exceptions concerns that peculiar borrowing statute 
which borrows from the state from which the defendant migrated. 
The others are a result of unusual application of the normal borrow- 
ing statute, which results in the foreign limitation time being affect- 
ed by some law of the forum. 


Borrowing From Where the Defendant Resided. 


As pointed out earlier, a few states have borrowing statutes which 
borrow not from the place where the cause arose, but rather from 
the place where the would-be defendant formerly resided.“ If such 
a statute were found at the forum, then, it would be apparent that 
it might bar the action, notwithstanding that neither the forum nor 
the place where the cause arose have limitation times which have 





™® Wilson v. Massengill, 124 F.2d 666 (6th Cir. 1942), cert. denied, 
316 U.S. 686 (1942). 
“7 See note 113 supra. 
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run on the cause. But, one such statute would not allow such a re- 
sult. Indiana borrows the limitation time where the defendant 
previously resided only if the cause of action arose in that state. 


Application of the Borrowing Statute. 

It may be stated as a general proposition that in determining 
whether an action is barred at the forum on the basis of a borrow- 
ing statute, the statute of limitations of the sister state will be given 
the effect which it would have in the latter state.“ For example, 
where the defendant had waived in writing the statute of limitations, 
but the forum did not recognize such as effective waiver, the defend- 
ant was unable to plead the foreign statute of limitations as a bar, 
since a statute of this sister state which recognized written waiver 
of the limitation time had to be borrowed with the statute of limita- 
tions.” Another illustration, where a defendant pleaded the bar 
of the limitation time where the cause arose, the plaintiff could not 
apply the forum rule that infancy tolled the statute, because the 
rule of the foreign state that infancy did not stop the statute from 
running applied to the borrowed statute.” 

But local law is brought into play in some instances, nonetheless, 
changing considerably the application of the borrowed statute of 
limitations from that which it receives in its home state. This is 
done by three possible methods. One is for the borrowing statute 
to be interpreted as borrowing the time in the foreign statute of 
limitations without regard to how it is qualified in the foreign 
state. Another is by applying local procedural law which affects 
the limitations time. The third is by characterizing the cause of 
action by local law before applying the foreign limitation statute. 

It is in accord with the general proposition stated earlier that 
tolling provisions to the foreign statute must be borrowed with it. 
However, a contrary result was reached in Bowers v. Holabird.™ 
The decision was based upon the Ohio borrowing statute, which 
said that “if the laws of any state or country where the cause of ac- 
tion arose limits the time for the commencement of the action to a 
less number of years than do the statutes of this state in like causes 
of action then said cause of action shall be barred in this state at the 
expiration of said lesser number of years.” This language, the court 
said, did not mean that the cause of action would be barred in the 
forum only if it would be barred absolutely if brought where it 





“8 IND. ANN. STAT. § 2-606 (1946). 

“ Annot., 149 A.L.R. 1224, 1231 (1944). 

‘,, Glenn v. McDavid, 316 Ill. App. 130, 44 N.E.2d 84 | 
*! Moore v. Roschen, 93 F.Supp. 993 (S.D. N.Y. 1950). 

™ 51 Ohio App. 413, 1 N.E.2d 326 (1935). 
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arose. Rather, it set a definite time on foreign causes not barred 
at the forum — the time stated in the foreign statute of limitations.” 
The result: the action would not be barred if brought where it arose; 
it would not be barred in the forum if only the forum statute of 
limitations applied; but yet it is barred in the forum by this unique 
interpretation of the borrowing statute. 

A similar result has been reached by strict adherence to local laws 
of procedure. The case Drummy v. Oxman™ is illustrative of this. 
The cause of action accrued in Connecticut, but was sued upon 
in New York, which has a borrowing statute. A writ of process was 
served on the sheriff, after which the Connecticut statute of limita- 
tions ran, and this was followed by personal service on the defendant 
by the sheriff. By Connecticut law the action is deemed commenced 
when the sheriff is served, in New York when there is personal 
service upon the defendant. The court held this procedural matter 
to be governed by New York law.” Again the result was that the 
action was not barred under such facts where it arose, nor was it 
barred by the forum's own statute of limitations, but by combining 
the foreign limitation time and local procedure it was barred. 

But these inequities are overshadowed by the celebrated case of 
Alropa Corporation v. Kirchwehm,™ a startling example of how 
characterization of the cause of action can also destroy the right 
to suit. Suit was brought in Ohio on a Florida cause of action, the 
action being against a grantee to recover the amount of a deficiency 
on a mortgage foreclosure. The action was not barred by the 15-year 
Ohio statute, so the Florida time was looked to via the borrowing 
statute. The action was not barred in Florida, as the statute there 
was twenty years on sealed instruments. But, Ohio law did not 
recognize sealed instruments — they were regarded as simple written 
contracts. Therefore, said the court, since the borrowing statute 
refers to “like causes of action,” and since the law of the forum 
controls the preliminary question as to the character of the obliga- 
tion, this action should be construed as one on a simple contract, 
and the five year Florida limitation time on such contracts applies, 
barring the action.” Hence, the result is to bar an action which 





48 A similar decision was reached in Irving Nat'l. Bank v. Law, 9 F.2d 
536 an Cir. 1925), but was reversed on rehearing, 10 F.2d 721 (2d Cir. 
1926 
280 App. Div. 800, 113 N.Y.S.2d 224 (2d Dep’t. 1952). 

*5 For a contrary result under the same facts, see Fearing v. Glenn, 73 Fed. 
116 (2d Cir. 1896). 

** 138 Ohio St. 30, 33 N.E.2d 655 (1941). 

™ The Missouri court, while also not recognizing sealed instruments, 

reached a contrary decision in Alropa Corp. v. Smith, 240 Mo. App., 199 
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is not barred in Florida by the Florida statute of limitations, and 
is not barred in Ohio by the Ohio statute of limitations. 


Summation. 


If the action is not barred by the statute of limitations of either 
the forum or the place where the cause arose, then most probably 
suit may be had. But, it must be remembered that a few borrowing 
statutes borrow from the state where the defendant previously re- 
sided, even if the cause did not arise there. And, by a few strange 
applications of the borrowing principle, such as borrowing the 
limitation time without its conditions, combining local procedure 
with the foreign limitation time, or characterizing the action, the 
action is barred. Fortunately, these unusual applications are rare. 


THE MULTIPLE ADMINISTRATION 
Introduction 


Multiple Administration. 


The third and final general situation occurs when more than 
one administration exists to which claims might be presented. Such 
a situation is usually found when the decedent left assets in more 
states than one. Under such circumstances there is an administra- 
tion commenced at the domicile of the decedent, which is the 
“principal” or “domiciliary” administration.” But, consistent with 
the common law idea that the administrator is an artificial legal 
creature of the state which appointed him and having powers only 
within the territory of the appointing state, it is usually impossible 
for this “domiciliary” administrator to gain control of assets of his 
decedent in other states.” For this reason states provide for “ancil- 





S.W.2d 866 (1947), stressing that the Missouri borrowing statute used different 
wording, and that a contrary decision would give a most inequitable result. 

“* But, administration at domicile may be ancillary to ‘‘principal’’ adminis- 
tration which has originated outside the state of domicile, especially where there 
is little for the administrator to do at domicile and much in the state where 
original administration was undertaken, Rader v. Stubblefield, 43 Wash. 334, 
86 Pac. 560 (1906). 

™ These assets may be voluntarily delivered to the domicilary administrator 
by the person who has them. But, this person may later be liable to an ancillary 
administrator appointed within the state. See Atkinson, The Uniform Ancillary 
Administration and Probate Acts, 67 HARV. L. REV. 619, 620-22 (1954). 
The other possibility of gaining control of these assets without ancillary adminis- 
tration is for the domiciliary administrator to sue in his representative capacity the 
persons who holds them. Statutes in about half of the states allow such suit, 
but the statutes are often hedged with restrictions. See Note, 50 COLUM. L. REV. 
518 (1950); SEVENTEENTH ANNUAL REPORT OF THE JUDICIAL COUNCIL 
OF THE STATE OF NEW YORK, Leg. Doc. 26, p. 157-68 (1951). 
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lary” administration when there are assets of a foreign decedent 
within the state.” 

In the discussion which is to follow, only the question of time 
limitation is considered as to whether the claimant can be paid by 
either the “domiciliary” or “ancillary” administrator. It will be 
assumed that the claimant had a right to otherwise submit his claim 
where he did. However, it should be noted that such is not always 
the case. While the “domiciliary” administration by its nature 
must allow claimants to file from other states," some “ancillary” 
administrators may only pay local creditors.” 


Consideration of Previous Problems. 


Once again it must be stressed that all the problems considered 
heretofore might arise in the multiple administration situation. In 
whatever jurisdiction the claim is presented, problems concerning 
the running of both the limitation times remain to be dealt with. 
Also, the questions arising where a foreign cause of action is involved 
will appear in at least one of the administrations, since the cause can 
be local in but one state. 


New Problems. 


The multiple administration does not seem to present any addi- 
tional question on the borrowing of another statute of limitations. 
In other words, the mere existence in another jurisdiction of a sepa- 
rate administration does not afford a reason for a forum to impose 
foreign time limitations to the claim before it. But, where the 
question involves application of nonclaim statutes, the very fact 
that a separate administration exists elsewhere may raise serious 
problems concerning whether the forum is bound by its own, or by 
the foreign, nonclaim act. Three distinct questions are presented: 
Can a claim be presented in the ancillary state after being barred 
at domicile? Can a claim be presented at domicile after being barred 
by the ancillary state? Can a claim barred in the ancillary state 
be presented there after timely presentation at domicile which re- 
sulted in only partial satisfaction of the claim? 


Presentment in Ancillary Administration 
after Barred at Domicile 


Generally. 
Only a limited number of cases deal with the question whether 





1 F.g., N.J. REV. STAT. § 3A:6-9, 10 (1951). 
#134 C.J.S., Executors and Administrators § 398 (1942). 
™ Middleby’s Estate, 254 Pa. 328, 98 Atl. 889 (1916). 
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the ancillary administration should refuse to allow a claim that has 
been barred by the nonclaim statute at the decedent’s domicile. It is 
difficult, therefore, to draw any general conclusions from them. 
But the residence of the claimant in such cases apparently plays 
a role of some significance and should be looked for in analyzing 
each case. If the claimant resided in the domiciliary state and his 
claim was barred by the nonclaim act there, only one case found 
permitted him to recover from the ancillary administration. On the 
other hand, where he resided in the ancillary forum or a third state 
the cases found uniformly permitted recovery even though the claim 
would have been barred at the domiciliary administration. 

But, while the residence of the claimant has been noted in the 
cases discussed, the discussion following has been separated accord- 
ing to the primary reasons cited by the courts for reaching their 
decisions. First of all, some decisions have been based upon a deter- 
mination of the function of an ancillary administration. Others 
find their basis in consideration of the actual scope of the domicile’s 
nonclaim statute. Finally, a few decisions have been based upon the 
additional fact that the claimant had attempted to collect his claim 
at the domicile after it was barred there. 


Function of Ancillary Administration. 


In Lipperd v. Jeffries,“ a claim was submitted to the ancillary 
(Missouri) administrator after the time for presentment at domicile 
(Iowa) had passed. “The application of the Iowa statute depends 
upon the fact of residence of the plaintiff,” said the court,“ going on 
to declare that a resident of the ancillary state was not obligated to 
present his claim at the domicile like all other claimants were. The 
court stated emphatically: 


There being property of the decedent in this State, any creditor 
of the decedent, residing in this State, was entitled to have letters 
of administration taken out; entitled to have the estate here 
administered upon in this State, and to have her claims against 
that estate adjudicated in her home State.™ 


Hence, the court allowed the local claim by declaring the purpose of 
the ancillary administration to be to remove the local claimant from 
any domiciliary control over local assets. 

The sole case allowing a claimant from the domicile to collect 
when the domiciliary nonclaim time had run was also based upon 





** 181 Mo. App. 106, 163 —" 934 (1914). 
™ Id. at 123, 163 S.W. at 93 
™ Id. at 123-24, 163 S.W. at 938. 
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consideration of the ancillary administration’s function.“ The court 
noted that in the state (Mississippi) the courts had always declared 
an ancillary administration there should be conducted as if the 
decedent had been a citizen of the state, and as if there were no 
other administration existing. This being so, the court felt that 
it had to allow all claimants to participate, even if from the domicile, 
and that it could place no effect upon the nonclaim time of another 
administration.” 


Scope of Domicile’s Nonclaim Statute. 


The second area of reasoning used concerns a determination of the 
scope of the domicile’s nonclaim statute. That is, to what persons 
and to what property does it apply? Often the distinction between 
this reasoning and the prior area of reasoning is a fine one, hence 
the Lipperd case might just as well be said to be decided on the 
basis that the domicile’s statute does not refer to residents of ancil- 
lary administration states. 

But decided more precisely on the question of the scope of the 
domicile’s nonclaim statute was the case of Toner v. Conqueror 
Trust Co.™ An ancillary creditor submitted the claim, and the an- 
cillary administrator pleaded the running of nonclaim time at 
domicile, citing cases which declared expiration of nonclaim time 
destroyed the right. The analogy to prescription statutes seemed 
clear. The nonclaim time destroyed the right, hence it was of sub- 
stantive effect, and ruled in all states. The court did not accept this 
conclusion, however. Rather, it cited Hartman v. Fishbeck™ to the 
effect that statutes of nonclaim are inseparable from the peculiar 
procedure prescribed, and unlike a general statute of limitations, 
can only be applied to parties who are bound by such special mode 
of procedure. Hence, the statute provides a certain remedy, exclu- 
sive in the state, which only citizens of that state are bound to pur- 
sue. Therefore, it follows that the running of the nonclaim time 
does destroy this remedy, but only as to those domiciliary claimants 
bound to that remedy exclusively. 

Similarly, the court in Durston v. Pollock’ did not allow the 
domiciliary administrator to take assets from the ancillary state 





* Buckingham Hotel Co. v. Kimberly, 138 Miss. 445, 103 So. 213 
(1925). 

** Such a decision is certainly out of line with the normal concept of an- 
cillary administration, and contrary to the concept of unified administration. 

*® 131 Kan. 651, 293 Pac. 745 (1930). 

7 18 Fed. 291 (E.D. Wis. 1883). 

7°91 Iowa 668, 60 N.W. 221 (1894). 
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to pay a domiciliary creditor. It was there noted that the assets 
were not “newly-discovered” so as to fall within the exception of the 
domiciliary nonclaim statute. That being the case, the domiciliary 
creditor was held to be absolutely barred everywhere upon the run- 
ning of the domicile statute. 

The scope of the domicile’s nonclaim statute has been defined 
in another way — not as to what persons it applies, but rather as to 
what assets it applies. This was done in Wilson v. Hartford Fire 
Insurance Company.” The claimant was from neither the domicil- 
iary nor ancillary state. But the court indicated this would make 
no difference. It was said that probate is a proceeding in rem, and 
this being so the nonclaim time set in these proceedings can only 
be effective at the domicile. Hence, the court would not allow “bor- 
rowing” of the domiciliary nonclaim time, because the only cause 
of action it was said to bar was one against assets in the domicile. 
In support of this conclusion it was noted that there is no privity 
between administrators, and that property of an estate is to be ad- 
ministered by the laws of its situs. Therefore running of the non- 
claim time at domicile barred no one at the ancillary state, as statutes 
in the latter state allowed both residents and nonresidents to submit 
claims against foreign decedents with assets there. 


Late Attempt at Domicile. 


The remaining cases on the question of attempted collection at 
the ancillary administration of a claim barred at domicile concern 
the additional factor that the creditor (in all cases from the domicile) 
has made a late attempt at domicile to collect. 

The case noted previously which allowed recovery by a domiciliary 
creditor, Buckingham Hotel Company v. Kimberly,” also concerned 
this factor. There was a judgment against the claimant at domicile 
because he had filed late. But the court in the ancillary state did not 
consider it a denial of full faith and credit to grant the claim be- 
cause that judgment applied only to property within the state where 
rendered. This would seem in accord with the Wilson reasoning 
based on probate being an in rem proceeding. 

An unusual situation is presented by the case of Sanborn v. 
Perry.” A claimant at domicile (Minnesota) filed his claim there 
late, and the probate court therefore denied his claim. By the Min- 
nesota probate code this determination by the court had the same 





™™ 164 Fed. 817 (8th Cir. 1908). 
™3 138 Miss. 445, 103 So. 213 (1925). 
™ 86 Wis. 361, 56 N.W. 337 (1893). 
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effect and force as a judgment for the estate. The claimant appealed 
to the circuit court, which affirmed the decision. The claimant then 
did not appeal to the Minnesota Supreme Court, but petitioned for 
ancillary administration in Wisconsin in order to present his claim 
against the decedent’s property there. An heir to the property ob- 
jected, and the court denied the claimant the right to administra- 
tion, stating that the rights of the claimant against the estate had 
been determined by the Minnesota courts, and that the Wisconsin 
court had to give full faith and credit to these judgments. 

It is slightly puzzling that nowhere in the decision is the question 
of privity discussed. Perhaps the answer is that there was actually 
no privity problem under these specific facts, an heir being in 
privity with all administrators of his decedent.“ But it is clearly 
established that there is no privity between administrators,” hence 
it seems reasonable to believe that the reasoning of this court would 
not be available if the claimant submitted his claim directly to an 
ancillary administrator after this judgment at domicile. 

A more unique situation is presented in Oates v. Morningside 
College,” wherein the domiciliary administration itself acted to pre- 
vent presentment in ancillary administration of a claim it had 
adjudicated to be barred. College had a note of the decedent 
secured by a mortgage, and sued to foreclose the mortgage. The 
executor of the decedent demurred, alleging that the claim had 
never been filed, and the domiciliary court thereupon dismissed the 
complaint as against the executor for any deficiency which might 
result (the mortgage did not have to be filed as a claim in order 
to be foreclosed, but the note had to be filed in order to collect any 
deficiency). The foreclosure did result in a deficiency on the note, 
and the College then filed a claim for this amount in the ancillary 
administration in South Dakota. The domiciliary executor then 
asked the court at domicile to enjoin the College from proceeding 
on this claim elsewhere. The court at domicile granted the injunc- 
tion based on the rule that injunctive relief lies to restrain prosecu- 
tion of an action instituted in another state to evade laws or to 
harass citizens of Iowa to their irreparable injury, or for other in- 
equitable purposes. The court said it believed “it would be clearly 
inequitable and unjust, and would cause great hardship and irrepar- 





* There is privity between all administrators and all distributees, Baker 
v. Cooper, 166 Md. 1, 170 Atl. 556 (1934). 
34 C.J.S., Executors and Administrators § 998 (1942). 
8217 Iowa 1059, 252 N.W. 783 (1934). 
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able injury upon this estate to compel the executor hereof to again 
litigate the same matter in the courts of South Dakota.’”” 


Summation. 


As stated earlier, it is difficult to reach any conclusions from these 
decisions. Residence of the claimant, however, must remain an im- 
portant factor. In this regard, it is important to consider what 
claims the ancillary state usually accepts, what scope that state 
affords the domicile’s nonclaim statute, and whether the claimant 
had attempted a late submission of the claim at domicile. 


Presentment at Domicile after 
Barred at Ancillary Administration. 


Since the domicile is the state of primary and principal adminis- 
tration, it would not seem reasonable to contend that the expiration 
of a shorter nonclaim time in an ancillary administration has barred 
all claims at domicile. To do so would be to substitute completely 
the ancillary nonclaim time at domicile. This problem, then, has 
arisen only with respect to claimants from outside the domicile. 

State ex rel. Finley v. District Court™ presents the situation where 
the claimant was from the ancillary state. The court decided the case 
by precisely defining the duties of domiciliary and ancillary adminis- 
tration. All creditors, said the court, could present their claims 
at domicile, but only ancillary creditors could present their claims 
at the ancillary state; however, the ancillary creditor had a right 
to present at domicile, even with the additional right of submitting 
at the ancillary state. The fact that the claim was not submitted 
to the ancillary administrator did not estop the claimant as to the 
representative at domicile, since there is no privity between the two 
administrators. 

One case which indicates a contrary result would be reached is 
Borer v. Chapman.” There a claimant not a resident of the domicile 
was allowed to collect a claim which would have been barred if pre- 
sented in the ancillary administration. The court cautioned that 
such would not have been the rule if the claimant had been from 
the ancillary state. Not being a resident of either of the states where 
administration was had, he could elect to prove his claim in either 
jurisdiction. 

The conclusion from these two cases is simply that the ancillary 





™ Id. at 1066, 252 N.W. at 786-87. 
**° 99 Mont. 200, 43 P.2d 682 (1935). 
™119 U.S. 587 (1887). 
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nonclaim statute may effect the ancillary claimant at domicile, but 
has no effect upon the claimant from the domiciliary state or a third 
State. 


Presentment in Ancillary Administration When Barred There 
After Partially Satisfied at Domicile: 


In this third and final fact situation, the claimant presented his 
claim at domicile within the nonclaim time there. However, assets 
were not sufficient to entirely pay the claim. Now the claimant sub- 
mits a claim for the balance due to the ancillary administration, 
but the ancillary nonclaim time has now run. Again it must be 
determined which nonclaim statute is to govern. 

The case of Hadley v. Gregory™ presented such a situation. The 
court declared that the domiciliary nonclaim time would control 
in such a situation. But, since the domicile’s nonclaim statute was 
not shown, the court said it would have to assume it to be of the 
same effect as the local nonclaim statute. Since the local statute 
also required application for sale of realty within twelve months, 
and since this requirement was not met, the claim was held to be 
barred. 

The statute of the ancillary state was held to control the present- 
ment there, notwithstanding the prior presentment at domicile, in 
Winter v. Winter.™ Since the statute made no differentiation be- 
tween residents and non-residents, the court felt it had to apply the 
Wisconsin nonclaim statute to all claims which were submitted 
there. 

These two decisions leave the law uncertain on the situation 
presented. The fact that many ancillary administrations feel it their 
duty to pay claims promptly presented and then forward the balance 
to the domicile, would not aid the claimant. Many states require 
equal sharing by all creditors in an insolvent estate. This also would 
lessen the chances of the creditor getting direct payment from the 
ancillary administration. 


CONCLUSIONS AND RECOMMENDATIONS 


The effect of these two time limitations, the statute of limitations 
and the statute of nonclaim, is of times a very important considera- 
tion in proof of claims in probate. While it is unlikely that all the 
problems which have been considered could arise in a single claim, 





*° 57 Iowa 157, 10 N.W. 319 (1881). 
™ 101 Wis. 494, 77 N.W. 883 (1899). 
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yet it is very likely that at least one of these problems will confront 
every claim against a decedent. 

The first step of the claimant must be to determine the applica- 
bility of each statute. Is the claim one of those embraced in the 
language of the nonclaim statute? Is the statute of limitations ap- 
plied to claims against decedents? 

Second, whether the applicable statutes have run must be deter- 
mined. When did the time start running? Has the time been tolled 
for any reason? If the statutes have not run yet, what action must 
be taken on the claim to toll them? If the statutes have run, is this 
an absolute bar or are there still possibilities of payment? 

Third, where there is a foreign cause of action this fact must be 
considered. Does the forum have a borrowing statute which applies 
to this foreign claim? If so, is there other law which can also be 
borrowed to save the claim? Does the state where the cause arose 
have prescription statutes or interpret their statute of limitations 
as affecting a right? Is the cause of action one arising by statute? 

Finally, where there is more than one administration this fact 
must also be considered. Considering all previous problems, which 
administration is most favorable to the claim as far as limitation 
time goes? Does this administration receive claims from claimants 
residing in your state? If so, do they consider the bar of another 
administration as effctive against claimants from your state? If the 
claim has previously been presented in another administration, 
what effect will this have? 

While this article has undertaken to answer many of these ques- 
tions, often no general conclusions could be drawn. One reason for 
this is the variation from state to state of applicable statutes. Statu- 
tory reform would be desirable in much of this area. 

Even the simplest situation, the local cause of action and single 
administration, finds problems arising because of poorly-drafted 
statutes. Many tolling statutes do not carry out what it seems is the 
real purpose of such statutes, namely to provide that the time when 
the defendant cannot be served will not be counted. Instead, 
statutes which provide tolling for a fixed time after death regardless 
of whether or not an administrator has been appointed are often 
discriminatory in effect. Such statutes result in the time being 
tolled for a period when some claimants are perfectly able to com- 
mence suit or present their claim in probate, while in other instances 
the time is not tolled but the claimant has no one whom he can sue 
or present his claim to. 
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In the same vein, it appears that tolling by submission of the 
claim to the representative or the court should always be provided 
for. With such a provision the claimant is not being penalized for 
using the normal probate procedure intended for presentment of 
claims, rather than commencing suit. By discouraging suit, both the 
claimant and the estate will benefit from the saving of expenses 
normally incurred in litigation. 

The tolling for absence statutes in many states also need chang- 
ing. For one thing, it would seem reasonable that the statutes should 
apply only to those cases when no service can be had on the defend- 
ant. Secondly, it seems there should be tolling only if the cause 
or one of the parties was local when the cause arose. In no other 
cases can it truly be said that there is any injury caused by a lack 
of tolling. On the contrary, without these restrictions it is sometimes 
possible for a nonresident plaintiff to bring suit on an antiquated 
foreign claim against a defendant who has just moved into the state. 

While favorable to claimants, statutes allowing payment of claims 
otherwise barred by the statute of limitations seem questionable. 
It is true that they have worked to good advantage to aid claimants 
who were barred by other poor statutes. But usually they give the 
claimant an advantage he most likely would not have had if the 
debtor had not died. Allowance of stale claims lessens the estate 
which is available to the decedent’s beneficiaries, a result which, 
without more, is hard to justify. 

Nonclaim statutes, on the whole, are susceptible to much less 
criticism. The various types of equitable relief given — allowing 
payment with remaining assets — are desirable, since often the non- 
claim time is running without the knowledge of the claimant, and 
since all-in-all the time is much shorter than that given in statutes 
of limitation. But some of the nonclaim statutes lack clarity on 
just which situations allow this equitable relief. Another criticism 
which often can be made of nonclaim statutes is that they do not 
spell out precisely which liabilities of the decedent they are meant 
to embrace. 

But what is lacking is any statutory determination of the interrela- 
tion between the statute of limitations and statute of nonclaim. 
Nonclaim statutes do not specify whether they are to be used with 
or instead of statutes of limtations. Statutes of limitations do not 
specify whether they are to be applied to claims against decedents. 
It is desirable that administration of estates be expedited; it is also 
desirable that creditors be given the benefit of the full statute of lim- 
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itations on their claims. It is where these two’ desires conflict that 
there is needed a legislative determination of which is to prevail. 

Statutory reform seems very desirable in the area involving foreign 
causes of action. While most states have borrowing statutes often 
they are restricted to certain causes or parties. The reason for these 
statutes is to prevent the bringing of an action barred where it arose. 
While this end in itseif is honorable enough, it seems inequitable 
that it should often be reached only in certain types of actions or in 
actions involving only certain parties. 

But the most serious inequity concerning foreign causes of action 
is that the borrowing principle is used as only a one-way street. 
Borrowing statutes, it has been seen, prevent “forum-shopping” by 
the plaintiff. Why should they not also prevent “residence-shop- 
ping” by the defendant? In short, if a person has had a cause of ac- 
tion accrue against him in one state, the fact that he is not subject 
to process there should not result in imposing elsewhere a shorter 
limitation time on the cause. Rather, the same result which would 
be reached in the state where the cause arose should be reached in 
any other state. Such uniformity, it would seem, should be an ulti- 
mate goal in a system of conflict of laws. 

Finally, statutes could better meet the problems arising in the 
multiple administration area. Statutes are needed which spell out 
precisely the functions of and relations between domiciliary and 
ancillary administration. Most states at present have no statutes 
which refer to ancillary administration, and the scope of a principal 
administration is often poorly defined. If this were remedied many 
of the problems arising in a multiple administration situation could 
be solved. Claimants would be more aware of what administrations 
allow presentment of their claims. 

As can be seen, many of the problems encountered in the area 
of time limitations on proof of claims in probate can be cured by 
statute. At present, many poorly-drafted statutes leave uncertainties 
which often lead to litigation. Also, many statutes have been passed 
without regard to other existing statutes affecting time limitations, 
so that their interrelation is unclear. And, other problems exist 
merely because of a lack of statutes covering these problems. Most 
states urgently need a recodification of the law concerning time 
limitations on proof of claims in probate. 

But legislative changes directed alone at statutory time limitations 
are not likely to solve all the problems. Certain to remain are many 
conflict of laws questions. As our population becomes increasingly 
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mobile, interstate conflicts of policy toward administration of estates 
are likely to become more frequent. 

Yet two great assets of our federal system are available as aids 
to solving questions of interstate conflicts. First, our state legal 
systems afford 48 separate laboratories for experimentation and 
change in social controls to meet a changing world. Second, ample 
national powers exist to assure national uniformity of treatment for 
situations from which state discriminations should be removed. 
Successful operation of our federal system has ever called for strik- 
ing a tolerable balance between the area for state differences and 
the area for national unifority. And within the area in which states 
are entitled to assert separate policy objectives, it is fair to expect 
that a decent degree of faith and credit elsewhere is owing those ob- 
jectives once laid down — a matter, Justice Cardozo once said, which 
calls “in conspicuous measure for certainty and order, for an admin- 
istration of justice that is strict and in a sense mechanical.”™ 

Nonetheless it is probably fair to say, where matters of time limita- 
tions affecting administration of estates are involved, that neither 
have the states responded to the opportunity available to them for 
constructive change, nor have available federal controls been used 
sufficiently to promote uniformity in situations where present dis- 
criminations seem almost intolerable.™ 

While the law under full faith and credit is reasonably clear con- 
cerning the recognition due to judgments, “precedent does not offer 
any such well-beaten path to show when a forum must accord faith 
and credit to the statutory and decisional law of another state.”™ 
Only when we have this “well-beaten path” will the conflict of laws 
questions concerning time limitations on proof of claims in probate 
be answered. 


WayneE R. LAFAvVE 





28 CARDOZO, THE GROWTH OF THE LAW 81-82 (1924). 

** For a brief but excellent discussion of this point, see JACKSON, FULL 
FAITH AND CREDIT (1945). 

™ Id. at 45. 











Note 


PROPERTY: TAKING PER CAPITA OR PER STIRPES —-— 
In a recent decision’ the Wisconsin Supreme Court held that a test- 
amentary bequest giving certain named nieces and nephews and the 
children of a named nephew each one thousand dollars was un- 
ambiguous,’ and that under the law of this state each of the six un- 
named children was to receive a thousand dollar legacy. The court 
reached this conclusion even though it resulted in the almost com- 
plete disbursement of the testatrix’s available estate, leaving prac- 
tically nothing to pass by means of the residuary clause (which was 
also divided among the same persons).’ Here, however, the children 
of the named nephew were expressly limited to only one share be- 
tween them. By reaching its decision that the clause was unambigu- 
ous the court, speaking through Justice Broadfoot, affirmed the 
holding of the trial court that the testimony of the drafting attorney 
to the effect that a per stirpital distribution was intended should 
be excluded. 

By its decision the court has seemingly entrenched the presump- 
tion favoring per capita distribution in the case of a bequest “to 
A and the children of B” which, prior to this time, has been very 
weak in this jurisdiction. In doing so it has kept Wisconsin aligned 
with those states favoring per capita over per stirpital distributions 
in these cases at a time when many states seem to be moving in the 
opposite direction. 

Wisconsin has decided very few cases dealing with the problem 
in the Scheffler case. Only two cases are directly in point, and they 
were split in their holdings — Will of Asby* giving a per capita, and 
Estate of Porter’ a per stirpital, distribution. This being the situa- 





* Estate of Scheffler, 3 Wis.2d 421, 88 N.W.2d 370 (1958). 

? The paragraph construed read: ‘‘I give, devise and bequeath the sum of One 
Thousand and no/100 ($1,000.00) Dollars to each of the following, namely, 
Geraldine Loos, Dorothy Stuart, Adela Grotegut, Herbert Schuette, and the 
children of Edwin Schuette, deceased. The first two named are the children 
of my deceased brother, Edward Sixel, and the last three named are the children 
of my deceased sister, Helen Schuette.”” Jd. at 421, 422, 88 N.W.2d at 370, 
371. By a codicil one Viola Jordan, the niece of the testatrix’s husband was 
later added to the list. 

* This clause read: ‘‘All the rest, residue and remainder of my estate, real, 
personal or mixed, I give, devise and bequeath, in six (6) equal shares, one 
share to each of the following, namely, Adela Grotegut, Herbert Schuette, 
Geraldine Loos, Dorothy Stuart, and Viola Jordan and one share to the children 
of my deceased nephew, Edwin Schuette.’’ Id. at 426, 88 N.W.2d at 373. 

“232 Wis. 481, 287 N.W. 734 (1939). 

238 Wis. 181, 298 N.W. 624 (1941). 


ee ee 
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tion, it would not have been difficult for our court to go either way 
in its present decision. The fact that there was a dissenting opinion 
points up the closeness of the dispute. 

The majority quoted with approval the following paragraph 
from Will of Asby: 


However, it appears that the great majority of the courts have 
recognized and followed the rule of construction that if a testa- 
mentary gift is made to one or more persons named and the 
children of another person, as for instance, to A and the child- 
ren of B, the persons entitled will, in the absence of anything 
to show a contrary intention, take per capita and not per 
stirpes.° 
While this is a good statement of the law generally followed by the 
courts of most, but by no means all, of the states at that time," it was 
at best an extremely weak presumption which could easily be over- 
come by even a “faint glimpse” of evidence pointing to a per 
stirpital taking." 

This presumption is of course ultimately based on the theory that 
in most cases the testator in using the language “to A and the child- 
ren of B” wishes each of the children of B to take equally with A.’ 
Therefore it appears that the validity of the rule should stand or fall 
on the validity of this basic premise. 

All states accept the rule that the primary aim in the construction 
of any will is to give effect to the actual intention of the deceased 
in so far as it is possible within the statutes of wills. The Wisconsin 
court like others has many times propounded this view, which has 
often been expressed thus: 


The first is that all rules of construction yield to the cardinal 
rule that the words of a will are to be construed so as to give 
effect to the intention of the testatrix, which intention is to be 
ascertained from the language of the will itself, in the light of 
the circumstances surrounding the testatrix at the time of its 
execution.” 





*232 Wis. 481, 487, 287 N.W. 734, 737 (1939). 

* See Annot., 16 A.L.R. 15, 83 (1922). 

*In re Kieeman, 61 Misc. 560, 115 N.Y. Supp. 982 (1908); Ward 
v. Ottley, 166 Va. 639, 186 S.E. 25 (1936); Dollander v. Dhaemers, 297 
Ill. 274, 130 N.E. 705 (1921). 

* RESTATEMENT, PROPERTY § 284, comment a (1940). 

Will of Richter, 215 Wis. 108, 111, 254 N.W. 103, 104 (1934). 
To the same effect, see: Will of Fauks, 206 Wis. 69, 238 N.W. 869 (1931); 
Will of Cuppel, 206 Wis. 586, 240 N.W. 144 (1932); Will of Weed, 213 
Wis. 574, 252 N.W. 294 (1934); Will of Smith, 235 Wis. 66, 292 N.W. 
443 (1940). This is also the rule generally followed in other states. Annot., 
126 A.L.R. 157, 159 (1940). 
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Our court generally favors interpretations which will sustain all 
provisions of the will and give effect to them." We further accept 
the doctrine that the whole will is to be considered in giving effect 
to its separate parts.” Therefore, before discussing the validity of 
the per capita presumption as such, it may be well to consider the 
Scheffler decision in the light of our Wisconsin cases concerning 
ambiguity and the entertaining of extrinsic evidence. 


AMBIGUITY OF THE CLAUSE 


It is plain from the testimony of the scrivener that the actual in- 
tention of the testatrix was to divide one thousand dollars among 
the six children of Edwin Schuette.* This testimony was held to 
be inadmissible, however, on the grounds that the paragraph to be 
construed was clear and unambiguous on its face. As a practical 
matter it would seem that a gift to “A and the children of B” is 
clearly open to at least two reasonable but opposite interpretations; 
one that A takes a share equal to that of all the children and the 
other that each child takes a share equal to A. In view of the great 
number of cases of this nature in the United States in which oppos- 
ing results have been reached, it becomes certain that the court here 
did not mean that this clause could reasonably be interpreted in only 
one manner. That is obviously incorrect. Instead, the majority must 
have considered that our law was so well settled in this area that 
use of such language had to result in a per capita distribution. 

Such a conclusion, however, seems to be far from unquestionable 
in light of the results in the few cases previously dealing with the 
problem. It is interesting to note that both parties claimed the 
clause concerned was unambiguous.“ The appellants relied on 
Estate of Porter, which said, ‘““The use of the word ‘children’ in a 
bequest to the children of a named person implies, generally speak- 
ing, a per stirpes distribution,”” and felt this was controlling. The 
children’s attorney relied on the Asby case to support his argument. 
This situation, the dissenting justices argued, pointed up the am- 
biguity of the paragraph under our law. The view of the dissenters 
was strengthened by a study of the testatrix’s financial situation and 
the language of other parts of the will. Since Mrs. Scheffler had 
only approximately eleven thousand dollars to distribute after sub- 





= Will of Richter, 215 Wis. 108, 254 N.W. 103 (1934); Will of South- 
acd, 208 Wis. 148, 242 N.W. 583 (1932). 
., Estate of Merrill, 196 Wis. 351, 220 N.W. 383 (1928). 
* Estate of Scheffler, 3 Wis. 2d 421, 428, 88 N.W.2d 370, 374 (1958). 
“ Id. at 425, 88 N.W.2d at 372. 
* Estate of Porter, 238 Wis. 181, 185, 298 N.W. 624 (1941). 
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tracting other specific devises and bequests from her estate, the 
holding of the court left practically nothing to go to the residuary 
legatees. While this ordinarily should be given little weight it does 
seem important to note that the takers under the disputed clause 
were exactly the same as the residuary legatees, but in the residuary 
clause the attorney carefully limited the children to a total of one 
share.” 

Although this evidence is not extremely strong, a study of many 
cases of this type from other jurisdictions seems to compel a finding 
that it would be enough to meet the “faint glimpse of evidence” 
test needed to overcome any presumption favoring per capita divi- 
sion if the court was at all eager to decide the other way. The con- 
clusion is apparent. The majority did not wish to weaken the per 
capita presumption though it had an excellent opportunity to do so. 
There seems to be little doubt under our decisions that the testimony 
of the lawyer would have been admissible if the court had held the 
paragraph to be ambiguous,” though the attorney for the children 
argued otherwise.” In view of the majority decision, however, this 
problem ceases to be of importance in the case. 


THE PRESUMPTION IN WISCONSIN 


Strangely, there are no early decisions in Wisconsin dealing with 
the problem here under discussion. In two cases concerning per 
stirpital or per capita taking by “issue” and “children” the court 
in each case decided upon taking per stirpes but neither involved 
a gift “ to A and the children of B.”"” They did nevertheless seem 
to indicate a favorable attitude on the part of our court toward per 
stirpital division of property. In Will of Pierce,” a case dealing with 
the problem of lapse, in a gift “to my nephews, nieces, and half 
brother, to be equally divided between them,” the court indicated 
that the half brother took only the share any niece or nephew 
would take.” This was not stated very clearly, however, and at 





* See note 3 supra. 

* Estate of Brzowsky, 267 Wis. 510, 66 N.W.2d 145 (1954); Hanley 
v. Kraftezyk, 119 Wis. 352, 96 N.W. 820 (1903); Estate of Smith, 263 Wis. 
441, 57 N.W.2d 727 (1953). 

* Brief for Respondent, pp. 15-17, Estate of Scheffler, 3 Wis.2d 421, 88 
N.W.2d 370 (1958). 

® Will of Scholl, 100 Wis. 650, 76 N.W. 616 (1898) ; Will of Morawetz, 
214 Wis. 595, 254 N.W. 345 (1934). The clause in the later case read 
‘. . . at the death of my said daughter, pay the principal thereof unto her issue 
if she shall die leaving any issue... .”’ Id. at 596, 254 N.W. at 345. 

” Estate of Pierce, 177 Wis. 104, 105, 188 N.W. 78, 79 (1922). 

™ Id. at 108, 188, N.W. at 80. “Although the half brother was to receive 
the same share as each of the nephews and nieces, it does not necessarily follow 
that he belonged to the same class. . . .”” 
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least one writer has stated that the half brother should receive one- 
half of the legacy.” Moreover, no court since has referred to the 
decision in connection with this point. 

It was not until 1939 in Will of Asby* that our court first met the 
present problem squarely. Regarding the case as one of first im- 
pression, the court decided that in a bequest by a testatrix to her 
named nephew and the grandchildren of her husband, “share and 
share alike”, each of the fourteen grandchildren was to receive 
a share equal to that of the nephew.* The court relied strongly 
on the use of the words “share and share alike” and statements of 
the annotator in 16 A.L.R. 15 to support its position. 

This decision was closely followed by the Porter case* which held 
that in a gift “to be divided in equal shares among my cousins, 
hereinafter named, to wit ... [naming thirteen] and the children 
of John Edmond Colton and Mina Tobie who survive me,’ the 
children of the last two named persons should take only the share 
of their deceased parent, per stirpes. While accepting the premise 
that per capita taking was presumed, the court stressed the fact that 
the presumption was very weak and that the intention of the testa- 
trix as discoverable from surrounding circumstances should control. 
Justice Fowler wrote that any other result would discriminate 
against the first cousins, who were of course more closely related 
to the deceased than the children of John and Mina. He assumed 
the testatrix would prefer to give the residue as the statutes would 
give it. This was the state of the Wisconsin law when the Scheffler 
case reached our court.” Our law supported a weak presumption 
favoring a per capita taking which could easily be overcome by a 
small amount of evidence indicating the contrary. 

As a result of the Scheffler decision it would seem that the pre- 
sumption in favor of the per capita holding has become much 
stronger and that more than a slight amount of evidence will be 
needed to overcome it. This I feel is unfortunate. 





( rs RITCHIE, ALFORD, & EFFLAND, DECEDENTS AND TRUSTS 700 
955). 

* 232 Wis. 481, 287 N.W. 734 (1939). 

™ The clause construed read: “‘All the rest, . . . of my property, ... I 
give, devise and bequeath, share and share alike, to Arthur Wilkins and the 
grandchildren of William Asby, my late husband, surviving me at the time 
of my decease."’ Id. at 483, 287 N.W. at 735. 

* 238 Wis. 181, 298 N.W. 624 (1941). 

*Id. at 183-84, 298 N.W. at 625. 

* Will of Bray, 260 Wis. 9, 49 N.W.2d 716 (1951), which was decided 
after the Porter case, gave a per capita construction to a clause reading, “‘to my 
heirs and next of kin in equal shares,’ but the clause and situation is different 
than the one we are discussing. 
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The holding of the majority is not without merit in this partic- 
ular case, however, for there was evidence at the trial that the six 
children of Edwin Schuette had been neighbors of the testatrix 
some years before and that they visited her with moderate regularity 
and were on good terms with her.” Further, the presumption favor- 
ing per capita distribution, whether weak or strong, did exist in Wis- 
consin. Still, one may well ask whether or not the great majority 
of testators would not normally name the people who are to take 
of their bounty specifically, unless they thought of them as a class, 
The better view would seem to be that the person named is really 
the person the testator wishes to endow and the children take only 
through him. This assumption should be even stronger where all 
the named parties are of a certain relationship to the testator and 
the children are another generation removed. While it is true that 
one party named in the clause under discussion was not a blood rel- 
ative, her name was added later by a codicil and not in the original 
will.” 

Another fact supporting the majority was that the testatrix left 
some of her nephews and nieces out of her will completely.” This 
does show that Mrs. Scheffler was not interested in seeing that all 
her relatives received a “fair share” of her property. But should 
not the fact that all the parties named in the original clause were 
equally related to the testatrix, while the children were grandnieces 
and grandnephews, have great weight in deciding such a case? 
There is no doubt that the court had reasonable grounds for decid- 
ing as it did in this particular instance. But this would be equally 
true of an opposite decision. The important question is whether 
or not this state should strengthen the presumption favoring per 
capita distribution. 


RECENT TRENDS IN AMERICAN DECISIONS 


At the time of the Asby decision the holdings of other courts 
clearly indicated that most jurisdictions in the United States did 
support per capita distributions in gifts “to A and the children of 
B.’™ But even at that time a few courts thought otherwise.” Never- 
theless, the authors of the Restatement of Property and the Ameri- 





* Brief for Respondent, pp. 3-4, 103, 105-06, Estate of Scheffler, 3 Wis.2d 
421, 88 N.W.2d 370 (1958). 

* See note 2 supra. 

* Estate of Scheffler, 3 Wis.2d 421, 424, 88 N.W.2d 370, 372 (1958). 

™ Annot., 16 A.L.R. 15, 83 (1922); Annot., 78 A.L.R. 1385 (1932). 

* Johnson v. Bodine, 108 Iowa 594, 79 N.W. 348 (1899); Dollander 
v. Dhaemers, 297 Ill. 274, 130 N.E. 705 (1921). 
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can Law Reports agreed that a per capita distribution was to be 
favored,” as did most text writers.“ However, the Restatement 
in its comment on section 301 stated that an intention to convey 
per stirpes was especially easy to find when the named persons were 
a generation nearer to the testator than the children.” 

Later writers in this field have been much less certain in their 
pronouncements that a per capita taking is to be preferred. The 
author of the American Law of Property has written, “No con- 
struction preference seems to have been formulated for the division 
of the subject matter when the gift is ‘to A and the children of B.’” 
In the recently published volume of Corpus Juris Secondum on wills, 
the author goes to the extent of stating that a per stirpes distribution 
is to be presumed unless otherwise indicated.” A reading of the 
cases in this field decided in the past twenty years seems to support 
the finding of these two authors. At least the decisions, if not the 
language, show a trend away from the per capita holdings. While 
the majority of the courts still give lip service to the per capita 
presumption they more and more are finding it practically no bar- 
rier to per stripes holdings. 

It is perhaps enlightening to note that while the most recent 
A.L.R. annotation on the subject still upholds its earlier statements, 
the majority of the cases reported in the A.L.R. Supplements since 
then have been per stirpital decisions.” 

Among our neighboring mid-western states, Illinois,” Indiana,” 
and Iowa“ appear firmly committed to a preference for per stirpital 





®™ RESTATEMENT, PROPERTY §§ 284, 301 (1940); 16 A.L.R. 15 
(1922); 78 A.L.R. 1385 (1932). 

“3 PAGE, WILLS § 1083 (Lifetime ed. 1941). 3 JARMAN, WILLS 1707 
(8th ed. 1951). 

* RESTATEMENT, PROPERTY § 301, Comment hf (1940). 

*5 AMERICAN LAW OF PROPERTY § 22.13 (1952). 

"96 C.J.S., Wills § 709 (1957). 

"13 A.L.R.2d 1023 (1950); 1948-57 Supp. A.L.R.2d 719; Jan. 1958 
Supp. A.L.R.2d 144. Among the cases cited in the supplements are: In re 
Young’s Estate, 181 Pa. Super. 468, 124 A.2d 453 (1956); Hill v. Wallace, 
253 S.W.2d 464 (Tex. Civ. App. 1952); In re Harrington Estate, 97 N.H. 
184, 84 A.2d 173 (1951). 

*® Dollander v. Dhaemers, 297 Ill. 274, 130 N.E. 705 (1921) — to my 
child A, the children of daughter B, C, D, E, F, and G. Dahmer v. Wensler, 
350 Ill. 23, 182 N.E. 799 (1932) — to children of A, and B and C in equal 
parts: Murphy v. Fox, 334 Ill. App. 7, 78 N.E.2d 337 (1948) — between 
my two sisters named and my nieces and nephews. Porterfield v. Lenover, 310 
Ill. App. 37, 33 N.E.2d 718 (1941) — to be distributed share and share 
alike to all my heirs living at that time. All were given per stirpital constructions. 

“Runyan v. Rivers, 99 Ind. App. 680, 192 N.E. 327 (1934). 

“ Johnson v. Bodine, 108 Iowa 594, 79 N.W. 348 (1899); Canfield 
v. Jameson, 201 Iowa 784, 208 N.W. 369 (1926); Claude v. Schutt, 211 
Iowa 117, 233 N.W. 41 (1930) — to the children of A, to B, C, D, E, and 
the children of F, share and share alike. 
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distribution. While on occasion the preference for per capita is 
referred to, it has usually been ignored.“ In a recent Illinois case, 
Smith v. Rekeweg,* that court in dealing with a clause much like 
the one in the Scheffler case gave a per stirpital distribution without 
any reference to the per capita presumption. Michigan“ and Min- 
nesota* also have cases favoring a per stirpital taking, though the 
situation is not really clear in those states.“ Other states which have 
given per stirpital bequests without much hesitancy in recent years 
include Delaware,“ Virginia,“ New York,“ Massachusetts,” Maine," 
Mississippi,” Kentucky,” Texas,“ and Pennsylvania.” While some 
of these decisions turned on the particular wording of the clauses 
construed and most of them still recognized the existence of a per 
capita presumption, it seems fair to say that the climate is steadily 
becoming more favorable to per stirpital takings. Though not all 
the courts are following this pattern,” the trend is definitely in the 
direction indicated. 


Tue BAsis FOR THE PER STIRPITAL TREND 


As a presumption in either direction is really only a device to aid 





“ First Nat'l Bank v. Cherrieo, 311 Ill. App. 214 N.E.2d 710 (1941). 

“3 Ill. App.2d 350, 122 N.E.2d 71 (1954) — to the children of A and 
to B, said B and children of A to share equally. 

“Eyer v. Beck, 70 Mich. 179, 38 + ty 20 (1888) — divide among my 
heirs, By wit: A, the children of B, C, D, E 

In re Trust Estate of Thompson, 202 Minn. 648, 279 N.W. 574 
(1938), a rather weak case. 
“ Granger v. Duryea, 218 Mich. 616, 188 N.W. 372 (1922). 

“In ce Estate of Adkins, 30 Del. Ch. 603, 55 A.2d 145 (1947) — 
to A, B, and the heirs of C, equally. 

“ Ward v. Ottley, 166 Va. 539, 186 S.E. 25 (1936) — to my nephews 
and nieces A, B, C, D, and the children of /. 

“In re Hardy’s Estate, 155 N.Y.S.2d 982 (1956); In re Browne’s Will, 
156 N.Y.S.2d 883 (1956). N.Y. DECED. EsT. LAW § 47a was really the 
basis of these opinions. 

© Agricultural Nat’l Bank v. Miller, 316 Mass. 288, 55 N.E.2d 442 
(1944) — to my children A, B, C and to my grandchildren. 

5 Perry v. Leslie, 124 Me. 93, 126 Atl. 340 (1924) — to A, B, and the 
daughters of C. 

* Cross v. O’Cavanagh,, 198 Miss. 137, 21 So.2d 473 (1945) — to my 
sisters A, B, and C and the heirs of 'D. 

% Shackelford v. Kauffman, 263 Ky. 676, 93 S.W.2d 15 (1936) — 
to the heirs of brother X; to A, B, and the children of C, in equal parts. 

* Hill v. Wallace, 253 S.W.2d 464 (Tex. Civ. App. 1952) — to 
daughter A and my grandchildren B, C, D, and E. 

% In re Young's Estate, 181 Pa. Super. 468, 124 A.2d 453 (1956) — 
in equal shares to my grandson A, my son B, my son C, the children of son D, 
and son E. 

% Jones v. Donelson, 37 Tenn. App. 467, 264 S.W.2d 828 (1953) — 
to be equally divided between sister A and my nieces. In case of the death of any 
of the beneficiaries, the estate to be divided between the others. Lawerance v. 
Westfield Trust Co., 1 N.J. Super. 423, 61 A.2d 899 (1948); In re Rauschen- 
plat’s Estate, 212 Cal. 33, 297 Pac. 882 (1931). 
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in finding the testator’s intent, it appears that more and more the 
courts are adopting the view that the natural intention of a testator 
in using the language “to A and the children of B” is really to give 
the children only the share their parent would have taken. This 
view is more “in harmony with the modern judicial thought.’” 
This general feeling that children should take only the share of their 
parents may well have its roots in the belief that each child or heir 
of a testator gets his fairest share in a per stirpital distribution.” 
This belief shows itself in our intestacy statute which provides 
that children who are a generation further from the decedent take 
only the share of their parent when others, of the same generation 
as their parents, are involved.“ When the statutory policy appears 
to favor per stirpital taking, should the testator be allowed to avoid 
the policy of the state without clearly expressing himself as desiring 
a per capita distribution?” 

Then too, many judges believe that a person ought to be named 
positively in the will if the testator is really concerned for his wel- 
fare in cases like these. This is especially true in situations such 
as the Scheffler case where the children were all grown at the time 
the will was executed. The naming of the parent rather than the 
child would indicate the testator was thinking more in terms of the 
children as issue of their parents than as individuals to take individu- 
ally. As the Maine court said in Perry v. Leslie, dealing with a gift 
to “A, B, and the daughters of C’’: “Miss Whitmore probably knew 
nothing about the technical distinction between distribution per 
stirpes and per capita, or as to taking by a class; but the natural 
thought in her mind was that the daughters collectively should 
represent their mother. . . .”"™ 

This thinking is particularly valid when the named parties are 
of the same degree of relationship to the testator as the parent of 
the unnamed children. A per capita holding in this case really dis- 
criminates against the heirs of the named persons. Even courts 
feeling themselves bound by the presumption in favor of per capita 
distribution have declared that such a construction may be “opposed 
to the apparent meaning of the language used by the testator, and 
at variance with the natural disposition of mankind.’” 





* 30 Del. Ch. 603, 609, 55 A.2d 145, 148 (1947). 

Collins v. Feather, 52 W. Va. 107, 110, 43 S.E. 323, 324 (1902). 

Wis. STAT. § 237.01 (1) (3) (1955). 

See MacLean v. Williams, 116 Ga. 257, 259-60, 42 S.E. 485, 486 
(1902) for an opinion clearly expressing this view. 

"124 Me. 93, 101, 126 Atl. 340, 344 (1924). 

“Ferrer v. Pyne, 81 N.Y. 281, 284 (1880). 
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Even when such a degree of relationship does not exist among the 
named parties, it seems natural that the testator’s language should 
be used to favor named rather than unnamed persons. The only 
time when a per capita holding seems unquestionably valid is when 
the named and unnamed parties are all of the same degree of rela- 
tionship to the testator. Here the presumption could well follow 
the statutory policy of per capita distribution when all heirs are 
of equal relationship to the decedent.” 

Courts applying the per capita presumption, while rather numer- 
ous, seldom give a real justification for the rule. One court used 
the argument that, “It is a well known fact that many grandparents 
think as much of their grandchildren as they do of their own child- 
ren.’"™ While this may be true on occasion, it is probably significant 
that in the case using this argument the grandchildren were each 
specified by name. 

Most courts follow the presumption favoring per capita takings 
because it has been the established, though long questioned, rule. 
In one of the more thorough opinions concerning the problem, 
Collins v. Feather, it was said, in defense of the rule: 


While, ordinarily, these rules of construction are not rules of 
property, ... yet, if they are to be disregarded and laid aside, 
the courts have nothing to guide them . . . The courts would 
have but little to do, in cases of this kind, other than to say 
whether or not, under the circumstances, they would have made 
the same sort of a will.” 
Such an argument has a good deal of merit. Nevertheless, when 
a rule of construction has often resulted in destroying the testator’s 
intent, and is seemingly out of line with statutory policy, does it 
deserve to be followed? 


CONCLUSION 


In every case, of course, the intention of the testator should 
prevail if possible. As any rule of construction is merely a tool 
to aid the court in doing its job, one may question the usefulness 
of the tool when it fails to aid in accomplishing the primary 
task. Plainly, however, the Wisconsin Supreme Court has not seen 
fit to discard or even whittle away at the strength of the old tool 
when given the opportunity. 





* Wis. STAT. § 237.01 (1) (3) (4) (1955). 
“ Wagner v. Wagner, 303 Ky. 140, 145, 197 S.W.2d 86, 89 (1946). 
™52 W. Va. 107, 117-118, 43 S.E. 323, 327 (1903). 
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The decision in the Scheffler case leaves the presumption favoring 
a per capita distribution more deeply imbedded in our law than 
before. The presumption appears now to be more difficult to over- 
come than ever, and unless the court is persuaded of the invalidity 
of the premise on which it is based, it is likely to remain. There- 
fore, unless the testator wishes each child to take a share equal to 
that of each named party, every attorney should make certain that 
he spells out clearly, in the instrument, in a bequest “to A and the 
children of B” that a per stirpital distribution is desired. 


C. DUANE PATTERSON 
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